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Praise for Support of 
the Innocence Initiative 

We join in praise of the efforts by 
the leadership of The Florida Bar, 
its staff, and many of its members to 
ensure passage of H.B. 61 during the 
2006 state legislative session, which 
removed the deadline for DNA test- 
ing. They worked long and hard for 
this success, and individual efforts by 
Alan Bookman and Hank Coxe were 
instrumental, as well as illustrative 
of their personal commitments to 
fairness in our justice system. 

Hank Coxe recently recognized 
the Florida Innocence Initiative, a 
counterpart to the New York-based 
Innocence Project, for the critical 
role that it played. His comments are 
greatly appreciated. 

We would like to take this oppor- 
tunity to specifically recognize Jenny 
Greenberg, the Initiative’s executive 
director and, at present, its only law- 
yer for her knowledge, skillful advo- 
cacy, and determination to see passage 
of the bill. Jenny worked tirelessly for 
three years toward this end. 

We also would like to acknowledge 
the support provided by The Florida 
Bar Foundation and the Jesse Ball 
duPont Fund, without which the 


Initiative would have been unable to 
continue its vitally important work, 
especially during times when there 
was virtually no one else to raise the 
significant issues and advocate for a 
process to allow innocent people their 
right to seek exoneration. 

Florida law has been enriched by 
the work of Jenny Greenberg, Alan 
Bookman, Hank Coxe, and propo- 
nents like Senator Alex Villalobos, 
who have championed the cause of the 
wrongfully incarcerated since 2001, 
and the bill’s other key sponsors. 

We can all feel better about the jus- 
tice system because of their efforts. 
“SANDY” D’ALEMBERTE, Found- 
ing Board Chair 
Mark R. ScHLAKMAN, Board Chair, 
2006-2007 
The Florida Innocence Initiative 


Author’s Update 

“The Business Judgment Rule 
in Florida — on Paper and in the 
Trenches” (July/August) addressed 
the rule in corporate law which pro- 
tects directors of corporations from 
personal liability for most of their 


LETTERS continued on page 8 


OATH OF ADMISSION TO THE FLORIDA BAR 


The general principles which should ever control the lawyer in the practice 
of the legal profession are clearly set forth in the following oath of admission 
to the Bar, which the lawyer is sworn on admission to obey and for the willful 
violation to which disbarment may be had. 


“| do solemnly swear: 


“| will support the Constitution of the United States and the Constitution of 
the State of Florida; 

“| will maintain the respect due to courts of justice and judicial officers; 

“| will not counsel or maintain any suit or proceedings which shall appear 
to me to be unjust, nor any defense except such as | believe to be honestly 
debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to me 
such means only as are consistent with truth and honor, and will never seek 
to mislead the judge or jury by any artifice or false statement of fact or law; 

“| will maintain the confidence and preserve inviolate the secrets of my 
clients, and will accept no compensation in connection with their business 
except from them or with their knowledge and approval: 

“| will abstain from all offensive personality and advance no fact prejudicial 
to the honor or reputation of a party or witness, unless required by the justice 
of the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the cause of 
the defenseless or oppressed, or delay anyone’s cause for lucre or malice. 
So help me God.” 
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PRESIDENT’ S PAGE 


by Henry M. Coxe Ill 


The “Announce Clause” and the First Amendment 


his is all terribly confusing. 

When lawyers run for elec- 

tion as judges in Florida, I 

had assumed voters prefer 
to select them based on their experi- 
ence and contributions to the profes- 
sion and community. I figured voters 
consider what other lawyers think 
of their legal skills and weigh their 
abilities to exercise good judgment, 
follow the law, and remain indepen- 
dent of special considerations. 

But I’m looking at these judicial 
candidate questionnaires, trying to de- 
cide, for example, how I would answer 
(hypothetically) questions nine and 10 
from the Christian Coalition, which 
asks how I would have voted (secretly) 
on two issues in November 2004. 

Just as difficult are questions 
seven, eight, nine, and 10 from the 
Florida Family Policy Council asking 
opinions on parental consent for abor- 
tion, assisted suicide, same-sex mar- 
riage, and homosexual adoption.” 

It is called the “announce clause.” 
Adopted by Minnesota in 1974 from 
the American Bar Association’s 
Model Code of Judicial Conduct, the 
rule forbade a candidate for judicial 
office, including an incumbent judge, 
from “announcing his or her views 
on disputed legal or political issues.” 
Twenty-eight years later, five U.S. 
Supreme Court justices declared this 
nationally accepted principle to be 
trumped by the First Amendment to 
the U.S. Constitution. When this col- 
umn is published, Florida will have 


decided most of its judicial elections, 
which is unfortunate. If everyone in 
this profession were aware of the 
fallout of Minnesota v. White, 536 
U.S. 762 (2002), we would all have 
qualified to seek judicial office and 
had the time of our lives answering 
these questions from special interest 
groups. 

The National Conference of Chief 
Justices in August 2006 condemned 
what has occurred in judicial elec- 
tions since the White decision. In 
large part because of the removal of 
restrictions on a judicial candidate’s 
ability to announce how he or she 
might rule on an issue that might 


come before the court, we have wit- 
nessed the emergence of special in- 
terest questionnaires to judicial can- 
didates. Sadly, this has highlighted 
our worst fears that a candidate may 
no longer simply commit to follow the 
law but pander to special interest 
groups in an effort to improve the 
opportunity to be elected. 

In her concurring opinion in White, 
Justice O’Connor stated, “If the state 
has a problem with judicial impar- 
tiality, it is largely one the state 
brought upon itself by continuing 
the practice of popularly electing 
judges.” 

Not to be outdone, the 11th Circuit 
Court of Appeals, in Weaver v. Bon- 
ner, 309 F.3d 1312 (11th Cir. 2002), 
speaking through Judge Tjoflat, 
placed us precisely where we are 
now: “[The] . . . distinction between 
judicial elections and other types of 
elections have been greatly exag- 
gerated, and we do not believe that 
the distinction, if there truly is one, 
justifies greater restriction of speech 
during judicial campaigns than dur- 
ing other types of campaigns.” The 
three-judge panel of the 11th Circuit 
is legally correct but the result was 
wrong for Florida. Judicial elections 
are different than other political 
elections. Judges are beholden to 
nothing other than the law. 

Are Florida’s judicial elections now 
on a par with a contest for county 
property appraiser? Only, in my 
opinion, if a judicial candidate is so 


In large part because of the removal of restrictions on a judicial candidate's ability to 
announce how he or she might rule on an issue that might come before the court, we have 
witnessed the emergence of special interest questionnaires to judicial candidates. 
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desperate to win that he or she can 
read a new meaning into the First 
Amendment, which is that one now 
must state one’s views. I applaud 
every candidate for judicial election 
or retention who steadfastly resists 
replying to any question which could 
be interpreted as suggesting how the 
candidate might rule on an issue 
coming before the court. The per- 
son who declined to respond to any 
special interest question is, in my 
judgment, superbly more qualified 
to assume the enormous responsibil- 
ity as a jurist than one incapable of 
resisting.” 

I likewise applaud every member 
of this profession who reminds judi- 


cial candidates, when the opportu- 
nity arises, of one of those principles 
for which our Founding Fathers were 
willing to lay down their lives — a ju- 
diciary answerable only to the law. 


'The magnificence of the American se- 
cret ballot needs no elaboration. Further- 
more, regardless of how I voted regarding 
the placement of slot machines at dog 
tracks in Dade and Broward counties, I 
did not realize that I would be asked to 
remember, much less reveal it to strang- 
ers. 
* The Florida Family Policy Council 
questionnaire also asks which current 
U.S. Supreme Court justice most reflects 
your judicial philosophy. Of the 44 judicial 
candidates who responded to this ques- 
tion voluntarily as of August 30, 2006, 


37 identified Chief Justice Roberts or 
Justice Scalia. Of the remaining seven 
who answered, it would be difficult to vote 
for two who named someone who does not 
even sit on the U.S. Supreme Court. 

* All should read the letter response 
to the Florida Family Policy Council’s 
questionnaire of Judge Peter Webster of 
the First District Court of Appeal, which 
perfectly captures all the reasons a can- 
didate for election or retention should not 
respond. It is published in the September 
15, 2006, issue of The Florida Bar News 


on page 4. 


Henry M. Coxe III 


LETT E RS continued from page 4 


actions. A new Delaware Supreme 
Court decision issued after publica- 
tion of the article is worth noting. 
As stated in the article, the busi- 
ness judgment rule has skated on 
thin ice in recent years because of all 
the highly publicized corporate board- 
room scandals and the passage of the 
federal Sarbanes-Oxley Act of 2002. 
In an important 2003 Delaware deci- 
sion (Florida routinely follows Dela- 
ware corporate law pronouncements), 
a Delaware Chancery Court held that 
mere inattention by a director to his 
duties might support a finding of 
conscious disregard of those duties, 
and, therefore, cost him his business 
judgment rule protections and subject 


him to potentially disastrous personal 
liability. See In re the Walt Disney 
Co. Derivative Litigation, 825 A.2d 
275, 290 (Del. Ch. 2003). In Disney, 
Chairman Michael Eisner had given 
fired president Michael Ovitz a $140 
million severance package without 
formal board approval, and the board 
let it stand. In August 2005, however, 
after a full trial, the court exonerated 
the Disney board, holding that, not- 
withstanding its passivity, the board 
had not acted in bad faith or conscious 
disregard of its duties. See In re the 
Walt Disney Co. Derivative Litigation, 
2005 WL 2056651 (Del. Ch. Aug. 9, 
2005) (“Disney IT’). 

On June 8, 2006, after the publica- 
tion deadline for the July/August is- 
sue of the Bar Journal, Disney II was 


WE PROVIDE JOB TRAINING SO 
THEY CAN BUY GROCERIES. 


Find out how you can support 
the programs that are working in 
our community. Contact 
Volunteers of America, today. 


1-800-899-0089 
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There are no limits to caring.” 
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affirmed on appeal by the Delaware 
Supreme Court. Jn re the Walt Disney 
Co. Derivative Litigation, 2006 WL 
1562466 (Del. June 8, 2006). The 
Supreme Court decision reaffirms 
the business judgment rule’s protec- 
tions for directors against liability 
for mere bad business judgment or 
passivity in Delaware and likely in 
Florida. The court clarified that a 
director can still lose his business 
judgment rule protections if he acts 
recklessly (pp. *26-*27). This is consis- 
tent with current Florida law. See FS. 
§607.0831(1)(b) (1997) (a director not 
acting to benefit himself personally 
can still be liable for damages if his 
actions exhibit conscious disregard 
for the best interest of the corporation, 
recklessness, or bad faith). 

JAMES F. Carrou., Ft. Lauderdale 


Editor’s Note: 

For a revised version of Mr. Car- 
roll’s print article from the July /Au- 
gust issue, please visit The Florida 
Bar Web site, www.floridabar.org. 


The Florida Bar Journal welcomes 
letters to the editor. Letters should be 
no longer than 500 words and may be 
edited. Letters should be directed to 
“Letters to the Editor,” The Florida Bar 
Journal, 651 E. Jefferson St., Tallahassee, 
FL 32399-2300 or e-mailed to cdodd@ 
flabar.org. 
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FRED 


Chief Justice the 
Florida Supreme Court 


A coal town’s son who is 
guided by the rule of fairness 


n his desk, a jar holds chunks of coal plucked 
from railroad tracks near the spot his mother’s 
house once stood a few doors from the coal 
company store. 

Nearby sits the carbide light his grandfather clipped to 
his helmet to see down dark mines. 

Preserved under glass is scrip, currency paid by the New 
River Coal Company that employed his ancestors and kept 
his family stuck in the bowels of the earth for long days of 
hard labor. 

Above his chair hangs a linoleum lithograph of a coal 
miner, taken from the original artwork in the Capitol 
building in Charleston, West Virginia. 

Another drawing depicts a tipple, where coal is pro- 
cessed. 

Each day when Chief Justice Fred Lewis walks into his 
chambers at the Florida Supreme Court, he is reminded 
of his hardscrabble roots in Beckley, West Virginia, the 
mountains and “hollers” where he learned the values of 
compassion, honesty, and hard work. 

“Most folks had one red-dog road that went into those 
communities,” 58-year-old Lewis said. “Later in life I un- 
derstood why it’s a one-lane road, because once you got in 
there, you never got out.” 

Good grades, gifted athleticism, and caring teachers res- 
cued Lewis from a coal-mining destiny in West Virginia. 

His big break came in 1965, when a visiting college coach 
checked out Beckley’s state-champ high school basketball 
team and liked what he saw in the just under 6-foot point 
guard, described by the Beckley Register-Herald as “cat- 
quick and aggressive.” 


“Following the game, the coach came down and said, 
‘Would you like to go to Florida?’ And I mean, for a kid 
from the coal-mining area, that’s like being asked to go to 
heaven,” Lewis recalls. 

And so began Lewis’ metamorphosis from coal town’s 
son to chief justice: 

e All-State and All-American scholar athlete with a 
basketball scholarship to Florida Southern College in 
Lakeland. 

¢ Full scholarship to the University of Miami School of 
Law, where he graduated third in his class. 

e A successful career as one of Miami's top-notch appel- 
late lawyers. 

His appointment to the high court came December 7, 
1998, just five days before Gov. Lawton Chiles died, and 
the governor autographed a picture of the two of them with 
these words: “You will make me proud.” 

Very proud of Lewis is UM law Professor Minnette 
Massey, who taught him civil procedure. She can still see 
“the nicest and most pleasant and cooperative student I’ve 
ever had” sitting in her classroom. 

“Some people outgrow their background. Fred Lewis 
didn’t. He came enriched and proceeded to enrich everybody 
around him,” Massey said. 

“He knows how the men in his family had to really work 
and slave in hard, dirty labor. He was blessed coming out 
of a family and community that had values the depth of 
any coal mine.” 

P.J. Carroll, a Miami lawyer, longtime client, and old 
family friend, said that coal-mining heritage gave Lewis 
“true grit.” 


by Jan Pudlow 
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“My parents were Irish immigrants 
and I was born in a house in Queens, 
New York, and lived in a five-story 
walkup. I had a little true grit. I saw 
that Fred had true grit and I said, 
‘This is the guy I want handling my 
appeals,” Carroll said. 

“Fred has so much grit that is sin- 
cere and driven for the side of justice 
and protecting the rights of fringe 
people,” Carroll said. “He teaches 
children and young people what our 
justice system is all about... .He 
didn’t get that from anything but true 
grit.” 

As Lewis wrote in his application to 
the Supreme Court Judicial Nominat- 
ing Commission in 1998: “I offer eyes 
and ears that cannot only see and 
listen, but also understand and hear 
human difficulties. My lessons of life 
came from being born into genera- 
tions of coal miners in the mountains 
of West Virginia and the sense of 
community and human interaction 
necessary for survival at that time.” 


Ties that Bind 

Centered on a glass coffee table in 
Lewis’ chambers is a scrapbook em- 
bossed with the words: “The Flying 
Eagle Soars.” 

It’s a gift from Beckley buddy 
Ron Lilly, who came to the June 30 
passing-of-the-gavel ceremony when 
Lewis was sworn in as chief justice. 
Pages hold newspaper clippings of 
those glory days of the 1965 Woodrow 
Wilson High School Flying Eagles 
state basketball championship, the 
winning football team, and personal 
congratulatory notes penned by each 
high-school teammate tracked down 
across the country. A cherished keep- 
sake of the enduring bonds of friend- 
ship, Lewis said it means more to him 
than any award ever could. 

Lilly and Lewis shared something 
in common growing up in Beckley: 
Both boys had lost a parent. 

Lilly’s father was killed in a mining 
accident, leaving his young mother 
with four children to feed. 

Lewis’ mother, Dorothy Beatrice, 
died when he was 12. In her short, 
hard life, she dropped out of school 
and married at 16, taking care of 
children Lewis’ father already had by 
other women. 


Mike Ewen 


A linoleum lithograph of a coal miner, taken from the original 
artwork in the Capitol building in Charleston, West Virginia, 
serves as a daily reminder of Lewis’ hardscrabble roots. 
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Lewis’ father, also named Fred, is 
96 and lived with the Lewises in Tal- 
lahassee, until he recently entered a 
local assisted living facility. He has 
told his son of his own tough child- 
hood, after his mother died when he 
was a toddler and he became an unof- 
ficial foster child. 

“The way my father tells it, his 
father ‘gave up housekeeping.’ What 
that means is he gave the kids away. 
So my father ended up living from pil- 
lar to post, and being passed around 
to different families,” Lewis said. 

“He ended up passed around to 
older siblings, and as he described 
it, he was basically an indentured 
servant. He had to wash and iron the 
clothes for their children. And if it was 
a sister he was living with, he had to 
go work for the man she was married 
to for no pay. He appreciated a penny, 
let me say that.” 

Without much parental guidance 
because their single parents were 
working so hard, Lilly and Lewis were 
there for each other. 

“We went through that process of 
adolescence, growing up, and the prob- 
lems you run into and the hormone is- 
sues, growing into young men,” Lewis 
said. “So I guess we probably raised 
each other.” 

The teachers at Lincoln Elemen- 
tary, Beckley Junior High, and Wood- 
row Wilson High — and he can name 
everyone who taught him — also did 
their part to guide Lewis. His deep ad- 
miration for educators was evident at 
his chief justice swearing-in ceremony 
when he honored the legacy of public 
school teachers: “To all the educa- 
tors, we say thank you. You have our 
respect, our admiration, and we shall 
be ever grateful to you.” 

“The polestar for Fred Lewis for 
achievement in life was education,” 
said Miami lawyer and friend Gabe 
Bach. “He knew that was his only way 
out of Beckley, West Virginia.” 

Bach’s son, 22-year-old Marcus 
Bach Armas, a second-year law stu- 
dent at the University of Michigan, 
was lucky to learn from Lewis as an 
intern. 

“He feels like the people who shaped 
him were the public school teachers 
who took him under their wings and 
shared and taught him in a one-on- 


one experience and gave him that 
care and thoughtfulness that I now 
see in him,” Bach Armas said. “He 
carried that with him his whole life. 
The people who have shaped you are 
always with you. 

“The papers keep piling up in his 
inbox, but he will always take the time 
to teach and mentor and make sure 
we glean everything we can from the 
experience. He is aware he will have 
to stay in the office until 10 p.m., but 
that doesn’t faze his quest for teach- 
ing.” 

Whether it is spending the whole 
afternoon mentoring a blind law stu- 
dent on Florida Disability Mentoring 
Day, leading children on a tour of the 
courthouse, teaching a lively course 
in public school classrooms across the 
state on the Bill of Rights, or taking 
the time to make sure his interns un- 
derstand the ramifications of a legal 
opinion, Lewis gives freely of his time 
to kids. 

“It’s a joy,” Lewis says with a broad 
smile. 

His passion to work with children 
was sparked during a summer job as 
youth director at the YMCA in West 
Virginia before Lewis came to Florida 
to attend college. Spending days read- 
ing to children and playing basketball 
and volleyball, Lewis thought: “It 
doesn’t get any better than this.” 


Soaring in the Sunshine State 

Amid the orange-grove hills of 
Lakeland, Lewis excelled at Florida 
Southern College, playing basket- 
ball and baseball, and making good 
grades. 

But it was a whole new world to 
a 17-year-old who'd never before ex- 
plored beyond the boundaries of West 
Virginia. 

“IT had some trepidation when I 
came to Florida, coming out of an area 
that’s considered backwoods, and folks 
look at you a little differently and joke, 
‘Did you buy your first pair of shoes?” 
Lewis said. 

Soon, he met a co-ed who would 
become the love of his life, Judy Munc, 
from Miami. 

“He just was always so kind to any- 
body,” is what Judy first remembers 
about the 17-year-old boy who would 
become her 21-year-old husband in 
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May 1969, after they graduated from 
Florida Southern. 

First they were friends. Lewis dated 
her roommate and Judy tagged along 
on their dates. 

By the time Rev. Tom Price came to 
be chaplain at the United Methodist 
college in Lewis’ junior year, “He and 
Judy were an item. They were going 
strong and it was my privilege to 
marry them.” 

Price describes Lewis, the under- 
grad student, as “hardworking, clean- 
cut, captain of the basketball team 
and high scorer, and conscientious 
about his grades.” 

Elected president of his sophomore, 
junior, and senior classes, Lewis was 
selected Honor Walk Student, the 
annual top award for scholastic and 
service achievements. He was also 
awarded the NCAA Post-Graduate 
Grant, as one of the top 15 scholar- 
athletes in the country, and that paid 
for housing and food while in law 
school. 

When a vice president of a bank 
in his hometown offered him a job, 
Beckley beckoned him home. 

But Lewis wanted to stay in Florida 
“because I had met this beautiful 
young brunette named Judith Ma- 
rie.” 

Judy was from Miami, so Lewis 
applied to law school at both the Uni- 
versity of Florida and the University 
of Miami and was accepted to both. 

“Florida was going to provide me an 
80-percent scholarship. Miami offered 
me a full scholarship. Paying nothing 
of a big bill is still less than paying 
less of a little bill. So the economics 
dictated,” Lewis said. 

“Miami was a pretty big place for a 
country boy, let me tell you what!” 

His first semester at UM law school, 
Lewis said, “I’m there w ith people who 
wore their undergraduate schools on 
their sleeves and talked about how 
wonderful they were in all these Ivy 
League places and big name deals. I 
thought I knew nothing. Until the first 
grades came out.” 

Then the law students were look- 
ing up to Lewis, who was on the law 
review and graduated with honors in 
1972. 

“He was both brilliant and worked 
very hard. He was always in the 
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Mike Ewen 


Emotions run deep in Lewis when the subject is children. In his dissent in Amendment to 
Florida Rule of Juvenile Procedure 8.100(a), 753 So. 2d 541 (Fla. 1999), allowing juvenile detention 
hearings to be conducted through audio-visual devices rather than personal appearances, Lewis 
wrote: “Our children must be able to understand what is happening to them and why things are 
happening, which may be very difficult in the sterile environment of T.V. chamber justice. . . .[T]he 
dehumanizing quality of requiring our youth to communicate with a T.V. screen during this intensely 
serious proceeding, one that may alter the balance of a young life, is offensive to me as a lawyer, as 
a jurist, and as a parent.” 

In March 2001, in the majority opinion repealing that 1999 rule, Lewis wrote: “Our children 
must never be short-changed in the name of technological advancement. We strongly believe that 
the measure of a society can be found not in the words spoken about its youth, but in the action and 
methods utilized in its relationships with its youth.” 
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library,” said Mario Goderich, then 
director of the law library at UM who 
went on to become a Third District 
Court of Appeal judge, and is now a 
lawyer in Miami. 

During Lewis’ first year in law 
school, he needed to make some 
money and landed a clerking job 
with appellate lawyer Ed Perse, who 
became his mentor. 

“I came to understand he was the 
best person and best lawyer there ever 
was,” Lewis said. “There was not a day 
in my life that I didn’t talk to Ed Perse 
until he died.” 

As law school friend and Miami 
lawyer David Halberg said at Lewis’ 
February 5, 1999, investiture cer- 
emony, Perse taught Lewis his guiding 
rule: 

“The rule was fairness. It didn’t 
matter which side. That’s why Fred 
Lewis did plaintiff and defense work. 
Because if you are fair, it doesn’t mat- 


14 THE FLORIDA BAR JOURNAL/OCTOBER 2006 


ter. That is where his heart is at. And 
that was the lesson of Ed Perse. Ed is 
not with us today, but wherever he is, 
he is smiling, because he knows that 
the concept of fairness in the courts 
will remain strong.” 

While Lewis was in law school, 
clerking for Perse, and then graduat- 
ing from the U.S. Army A.G. School af- 
ter acting as commander of the corps 
of cadets for the UM ROTC program, 
Judy Lewis embarked on her teaching 
career. 

With a double major in Spanish 
and English, she landed a job teach- 
ing Spanish, English as a second 
language, and helping publish the 
newspaper at a junior high school in 
Cutler Ridge. Many of her students 
were an international mix from the 
Homestead Air Force Base. 

“It was the wind down of the Viet- 
nam War, and we had a lot of Asian 
children from Laos and Vietnam, who 


The Lewis 
family gathers 
for the 
holidays: Fred, 
Judy, Elle 
Anderson and 
her husband 
Clarke 
Anderson, 
and, Lindsay, 


seated. 


didn’t know how to speak English, but 
they could read,” Judy Lewis said. 

“They were all clamoring to have junk 
food and do what Americans do.” 

So Judy and Fred Lewis rented a 
van and took those foreign students to 
University of Miami Hurricane foot- 
ball games, stopping at McDonald’s 
along the way, and having great fun. 

“Fred has always had a connection 
with kids,” Judy Lewis said. “The 
neighbor kids would come to our door 
and wait on our doorstep for him to 
come home. He has that ‘I-want-to- 
see-your-baby-and-talk-to-your-little- 
kid’ sensibility. He should have been 
the mother. 

“T noticed how he can go into a class- 
room with little bitty ones, who are in 
awe. Or with the second-chance sort 
of kids, he can really connect. He has 
a level of great communication with 
people. It doesn’t matter if they are 
children or adults.” 
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Ed Lange, who teaches law studies 
at Fletcher High School in Neptune 
Beach, has witnessed Lewis’ mesmer- 
izing effect on his students. 

“The clock stops when he sees kids. 
Everything else is unimportant. Jus- 
tice Lewis’ enthusiasm is No. 1, the 
key to getting the kids focused,” Lange 
said. 

“Something about that man, when 
we see each other, we hug. We have 
been teary-eyed with each other talk- 
ing about family and the impact he 
had on me. I am not usually that way. 
But he is a powerful person. He has a 
way with people.” 


Topflight Appellate Lawyer 

To hear his colleagues tell it, Lewis 
was not a good appellate lawyer — he 
was a great one. 

“T’ve been around 48 years practic- 
ing law. He’s the most brilliant lawyer 
I've ever known,” said Larry Kuvin, 
who hired Lewis out of law school, 
recognizing Lewis’ compassion and 
work ethic during his student years. 

Three lawyers left the big Miami 
firm of Carey, Dwyer, Austin, Cole 
and Selwood to form Kuvin, [Jack] 
Klingensmith and Lewis, with offices 
in Ft. Lauderdale and Miami. 

Murray Goldman, a retired 11th 
Circuit judge and now a senior judge 
in the Seventh Circuit, remembers 
that when he first started handling 
civil cases in 1983 and ran into a 
sticky legal question, “Fred was my 
go-to guy.” 

“When you have problems that 
come up and you're handling 1,500 or 
1,600 cases, you can’t sit around doing 
research. If I had a really tough prob- 
lem that lawyers on the case couldn’t 
handle, I would call Fred for his opin- 
ion. He either knew it, or within short 
order he’d have the answer,” Goldman 
said. 

The phone would often ring in the 
evening at the Lewis’ Miami home, 
with a lawyer on the other end asking: 
“What do I do now?” 

“Fred is a like a walking law book,” 
Judy Lewis said. “He’d stand there in 
the kitchen on the phone spouting out 
all this law with numbers. He has it 
all in his head.” 

Lewis’ first appellate oral argument 
was before Third District Court of 


When the court breaks for recess in August, the 
Lewis family flocks to the cool coast of Oregon. 


Appeal Judge Tom Barkdull, now 
retired. 

“My knowledge of Fred Lewis and 
his pursuit of justice derives from 
observing him as an appellate counsel 
during some 20-odd years of practice 
before the Third DCA in Miami, upon 
which I served,” Barkdull said. 

“I know this: He is a person learned 
in the law. He is a person of demon- 
strated civility and politeness. He is, 
in fact, a gentle man.” 

Florida Bar President-elect Frank 
Angones remembers feeling nervous 
and out-classed in oral arguments 
in 1979 at the Third DCA (in A-T-O 
Inc., dba Safeway Steel Products Co. 
v. Juan Garcia, et al.), with topflight 
appellate lawyers Ed Perse, Sam 
Daniels, and Fred Lewis. 

“Here I am, with giants in the law, 
and I am three or four years out of law 
school, wondering, ‘What am I doing 
here?” Angones recalled. 

After the arguments, the trio came 
over and congratulated him. 

“That they would even acknowledge 
I was there, I found that to be very 
moving,” Angones said. “They were 
just top, top appellate lawyers, and 
they gave me a sense of welcoming 
me to the club.” 

Angones’ other striking memory of 
Lewis was when they were on oppos- 
ing sides of a case. Angones repre- 
sented Allstate Insurance at trial and 


won summary judgment. On appeal, 
Lewis represented Dr. David Paz and 
wrote his brief in the form of a four-act 
play. 

“And I was the bad guy,” Angones 
said with a laugh. “It was so well-writ- 
ten and such a wonderfully creative 
brief. And he knew it would catch 
anybody’s eye. I read it, put it down, 
and said, ‘This is going to be reversed 
for sure. We are going to lose.’ I was 
right. We lost on appeal. No one has 
ever made me look so bad, in such a 
professional, scholarly way.” 

Lewis’ former law professor, Massey, 
said she now learns from him when 
she reads his opinions. 

“They are thoughtful and caring in 
the proper sense of the word. He has 
values not surpassed by anybody else. 
He has the inner core of a good per- 
son who is willing to serve,” Massey 
said. 

“Not many are willing to make a 
sacrifice of remunerations or reloca- 
tion, and he did it with such dignity. 
He is a man of service.” 


Lindsay’s Legacy 

To fully understand why Lewis left 
beloved Miami and his lucrative law 
practice for the bench — and has cho- 
sen educating children as a priority as 
chief justice — requires appreciating 
the medical challenges of his youngest 
child, Lindsay, now 21. 
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Since she was a baby, Lindsay 
has had mitochondrial disease, and 
through the years she has gradually 
become deaf, is now almost blind, and 
uses a wheelchair and walker to get 
around. 

The first sign something was wrong 
was when Lindsay was an infant. She 
had rapid, involuntary eye movement 
called nystagmus. Because it was the 
classic symptom of a brain tumor, she 
had MRIs every three months for 18 
months at Miami Children’s Hospital 
(where Lewis would end up serving on 
the board of directors until he became 
a justice). 

Finally, after a year and a half, 
when Lindsay was about two years 
old, the doctors concluded there was 
no tumor. 

“We were at wit’s end,” Lewis said. 
“We kept taking her places and they 
would look at her and then they forgot 
her. They would not even look in the 
books to see what was happening.” 

This worried father summoned his 
appellate lawyer side and went into 
research mode. 


“T didn’t know anything, but I had to 
go to the books to find it. These guys 
knew everything, but didn’t know 
where the books were!” 

At a time when Internet research 
was still rather newfangled, a lawyer 
friend had a link to medical journals, 
and let Lewis use his computer. 

“So I went to his office, and started 
poring over everything I could. I'd 
start by putting the symptom in 
— ‘nystagmus’ — and articles came 
up with ‘brain tumor. I trusted the 
radiologist at Miami Children’s Hos- 
pital that it was not that. It had to be 
something else,” Lewis recalled. 

“T sat there and worked for a week. 
I started coming across some articles 
done on children in autopsies that 
had nystagmus and they were talking 
about other blood chemistry things.” 

Lewis alerted Lindsay’s pediatric 
neurologist to take a look at those 
articles. For the first time, doctors 
analyzed blood and urine samples 
from Lindsay. 

“Lo and behold, it showed symptoms 
of what these articles were talking 


To the amazement of fifth grade teacher Ginny Webb, at Tallahassee’s 
Gilchrist Elementary School in 2000, Justice Lewis captivated his young 
audience for two hours without a break on a lively lesson about the Bill of 
Rights. Afterward, Lewis stooped low at each desk and shook each little 
hand goodbye. 
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On Florida Disability Mentoring 
Day, October 19, 2005, Scott 
Greenblatt, a blind third-year law 
student at Florida State University, 
experienced the thrill of trying on 
Justice Lewis’ robe. “Justice Lewis 
certainly gave me an emotional 
boost and helped encourage me 
to believe in my ability to make a 
difference as a practicing attorney,” 
Greenblatt said. 


about,” Lewis said. 
Their Miami doctor hooked the Lew- 
ises up with a doctor at Northwestern 
University in Chicago, who became 
their constant advisor and physician 
until he left academic medicine. 
“Lindsay is really one of the first in 
medical literature with mitochondrial 
disease,” Lewis said, explaining that 
the metabolic condition interferes 
with how cells transmit energy. 
Traveling cross-country searching 
for answers, Lewis came across a lot 
of very sick children suffering in hos- 
pitals. He'll never forget a terminally 
ill child dying in a lonely hospital 
room with no parents to offer bedside 
comfort. 
“I had never been exposed to the 
world of sick kids. When you go 
through these things like we have 
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with Lindsay, you look around and 
see how much hurt there is out there. 
You see how many young people are 
suffering so. You see those kinds of 
things and you think you are very 
insignificant,” Lewis said. 

“You start realizing: How many kids 
are around who don’t have somebody? 
Through that process you see things 
differently. You perceive life in a dif- 
ferent context. I committed myself 
that I needed to be more than just for 
my clients,” Lewis said. 

That life-changing experience trig- 
gered a calling to public service. 

As the Lewis’ oldest daughter, 28- 
year-old Elle Anderson, said: “I think 
Lindsay being part of our family has 
definitely made all of us find some way 
to help other people. She has brought 
that to light for our whole family. I 
think that’s why being a justice is so 
important to my dad. It’s an outlet to 
share and help other people he wasn’t 
able to do as a lawyer. 

“Children are his life being. If he 
could do anything in this world, it 
would be to teach children how to be a 
good person. He believes that children 
are the future, and if they are given 
attention at a young age and their 
minds are broadened at an early age, 
we can accomplish great things.” 

For Elle, that teacher has been her 
father. 

“My whole life, we have been big 
buddies. He has been my biggest 
cheerleader and my biggest critic,” 
Elle Anderson said. 

One of her fondest memories was 
when she was about three years old, 
learning to ski as her dad held her 
upright between his legs. 

“It was so cold. All the way up the 
mountain, he would sing to me to 
take my mind off of being cold,” Elle 
Anderson remembered. 

In Lewis’ office, a pair of lamps 
fashioned from Elle’s winning tennis 
racquets serve as reminders of her full 
tennis scholarship to Rice University in 
Houston, where she played on the var- 
sity team in the No. 1 singles position. 

With a degree in civil engineering, 
she is part owner of Grounds Ander- 
son, a Houston consulting engineering 
firm specializing in drainage and flood 
control projects. 

“Elle is the star. She’s been per- 


fect at everything she’s 
done,” Lewis said. “If 
God had given you a 
pencil and said, ‘Write 
the perfect description 
of your child, it’s Elle. 
Her mother said to me 
a long time ago, ‘Don’t 
let that baby out of 
your sight.’ And I never 
have.” 

If Elle is the family’s 
star, Lindsay is the 
family’s muse. 

“She should be an 
inspiration to all of 
us because her tenac- 
ity is amazing. She is 
like bright sunshine, 
always happy to see 
you,” Judy Lewis said. 

“Lindsay has issues, 
but she certainly is 
way beyond what it 
looks like she can do. 
She doesn’t quit trying 
to do anything. Noth- 
ing gets her down. She 
didn’t read any medi- 
cal journals that say 
she can’t do anything. 
She is not supposed to 
walk and doesn’t know 
that,” Judy Lewis said, 
describing her daugh- 
ter’s rambunctious, 
unbalanced forays 
across the room with 
a walker. 

Lindsay, who attends 
Tallahassee’s Lincoln 
High School on a spe- 
cial diploma track, 
communicates with 
tactile sign language 
with signs formed in 
her hands. 

“Because her meta- 
bolic condition causes 
her to ebb and flow, 
like a broken wire on 
a light, she might see 
a little bit,” Judy Lewis said. 

“She so wants everyone to commu- 
nicate with her. She’s in everybody’s 
face. She drags people over to her 
computer and we have her font on 
72, which she can see. She'll write 
questions to people. She will sit at her 


Mike Ewen 


Bernie Kosar, the freshman quarterback who 
led the Miami Hurricanes to their first national 
championship in 1983 and played for the 
Cleveland Browns, sent his congratulations to 
the chief justice on his shirt. Lewis has been a 
Hurricanes fan with season tickets “in the1970s, 
back at the time they were going to get rid of 
the program. | couldn't give the things away.” 
Now, when he can’t attend a Hurricanes football 
or basketball game, 11th Circuit Judge Michael 
Genden will call from the arena and give Lewis 
a play-by-play commentary. 


computer and write missives to ev- 
eryone. And then she will wait at the 
mailbox, because she thinks someone 
will answer her right away.” 

When friends come over for din- 
ner, Lindsay brings out her stack of 
a couple hundred index cards with 
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Lindsay Lewis, celebrating her “Sweet 16” birthday, communicates with 
tactile sign language using signs formed with her hands. 


words she keeps in a zip-lock bag. 

“She will do the floor show, while I 
make the salad,” Judy Lewis said with 
a laugh. 

Wherever the Lewises go, Lindsay 
goes, too: Miami Hurricane football 
games, fancy restaurants, Florida 
Bar Annual Conventions, her father’s 
swearing-in ceremonies as justice and 
chief justice. 

Not only is Judy Lewis’ day filled 
with caring for Lindsay, but until 
recently also her husband’s father. 

“My experience as a middle school 
teacher helps me put out a lot of fires,” 
Judy Lewis said with a laugh. 

“Fred and Judy have donated their 
entire life to that child,” said longtime 
friend P.J. Carroll. “Fred’s motivation 
every day is to make every day a 
happy day for Lindsay.” 

“Having to deal with Lindsay’s 
illness has made them the family 
that they are,” said Miami lawyer 
Alina Alonso, who clerked for Lewis 
from 1999-01, when he was a new 
justice. 

“Lindsay will not be left behind. 
Lindsay is a force to be reckoned 
with,” said Alonso, recounting Lind- 
say’s delightful Sweet 16 birthday 
party. 
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“Justice Lewis feels very blessed he 
has been able to enjoy Lindsay as long 
as they have. He feels a sense of grati- 
tude that he needs to give back.” 


Third Time’s a Charm 

At Lewis’ 1999 investiture cer- 
emony, Miami lawyer Arturo Alvarez 
got a big laugh when he said, “My 
contribution to your career was that 
I was sitting on the judicial nominat- 
ing commission for the Third DCA. 
Two years ago when you applied for 
a vacancy in that court, you were not 
nominated. 

“In that we live in a world of spin, 
it is my judgment at this time that 
obviously we must have felt you were 
overqualified for the position.” 

Describing himself as apolitical, 
Lewis said he always votes but was 
“never part of a machinery or inner 
circle.” 

He first met Chiles by chance when 
he was walking to work in Miami and 
ran into Walkin’ Lawton walking for 
the people down U.S. 1. 

“Fred’s compassion for those who 
have no power was already in Fred by 
the time he was a young man. Lindsay 
just reinforced that compassion for 
the powerless,” Gabe Bach said. 


“With Gov. Chiles in the governor’s 
mansion, we felt here is a man with 
compassion for the less empowered 
and those people in society who need 
the legal system to protect them. This 
is the perfect governor for a guy like 
Fred Lewis.” 

When her husband got the appoint- 
ment as justice, Judy Lewis said her 
first reaction was “Disbelief. Numb.” 

“On the way to Tallahassee, Fred 
said, ‘Do you want to do this?’ What 
do you say to someone who spent 30 
years doing appellate law and gets the 
opportunity to be on the other side of 
the bench? How do you say, ‘no”?” Judy 
Lewis asked. 

Before, Judy Lewis said, she only 
had a rough idea of how her husband 
made a living as a lawyer. 

Now, she tunes into oral arguments 
live on television, watches him in ac- 
tion, and understands his desire to 
serve as chief justice is fueled by his 
drive to help others. 

“He mentors many students who 
come up and clerk for him. They keep 
a journal and when they come back 
and talk about the experience, you 
would think they have gone to Mt. 
Olympus and listened to the oracles,” 
said UM’s Massey. 

“They were so enriched in the law 
and the character of the man. He 
shares himself openly and always goes 
above and beyond in shaping some of 
the best lawyers in this state.” 

When Alonso, now an appellate 
lawyer at Carlton Fields, clerked for 
Lewis, she learned so much more than 
the law. 

“T learned how to be a good person 
and how to be a good lawyer, and those 
are not mutually exclusive,” Alonso 
said. “Do your best for the client. Put 
forth all the effort you can to help your 
client without compromising anything 
else, not forgetting you are a member 
of a profession that sometimes has 
a bad reputation, and do everything 
you can to disprove it. Be cordial and 
ethical. Be a good human being. 

“Everybody should know somebody 
like Fred Lewis. It gives you this com- 
fort in humanity that people so good 
and caring and genuine exist. I think 
it’s important that people know who 
is wearing the robe right now. Fred 
Lewis is one spectacular man.” 
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Scripted in glimmering gold, the word “justice” is 
painted on the rotunda wall between the doors leading into 
the Florida Supreme Courtroom. Here, Chief Justice Fred 
Lewis invites all Floridians: “Come share with us your vision 
of justice.” 

Around the state, Lewis has been making PowerPoint 
presentations titled, “In Search of Justice and Democracy 
Florida Style.” 

As music swells in the background, pictures and newspa- 
per headlines track Florida’s legal history from 1837 to the 
present, including everything from the bigotry of (1923-64) 
Florida Supreme Court Chief Justice William Glenn Terrell’s 
words justifying racial segregation, to butterfly ballots of the 
disputed 2000 presidential election. 

“The search for the vision of justice is a journey. | don’t think 
it's really a destination,” Lewis explained in an interview. 

“| think it’s something we have to pursue and be mindful of, 
so that justice is administered with great thought and much 
reflection. But if you don’t search for those visions, then it 
becomes just the mechanical application of something other 
than basic justice. And it may be something different to each 
of us. But within our constitutional framework, it is something 
we must work at. It just doesn’t happen out of the air. It takes 
the people in the system to make this work. 

“Are we absolutely going to cure every ill in the court? I'm 
not naive. But, by golly, we are going to take a bite of it. | don’t 
for a moment think | can cure bigotry and hatred with some 
educational approaches. But we'll make a step. 

“| firmly believe that we are all in this together. At every court 
level, every lawyer, everybody involved with the system. And 
itis we and us. When we start thinking in terms of | or me, we 
have missed the picture. 

“lam trying to reach out and build a coalition in a collabora- 
tive, cooperative way—all across the horizon.” 

Lewis outlined the following priorities for his two-year term 
as chief justice: 


Select Committee on Justice Teaching 

Voice animated, arms wildly gesturing, eyes dancing, Lewis 
takes students on a rollicking ride through the history of the Bill 
of Rights, illustrating why we need all of them to be free. 

At Miami’s Glades Middle School, Isabel Whitfield watched 
her longtime friend take her eighth-graders through his two- 
hour Bill of Rights lesson. 

“Afterwards, | told him, ‘Fred, you have missed your calling. 
You should have been a middle school teacher, rather than a 
justice.’ And he was just tickled.” 

Since his justice job began in 1999, Lewis has regularly 
visited classrooms all over the state, proving he can be both 
teacher and justice. 

As chief justice, he is creating a coordinated effort to bring 
civic education to every school in the state, through a Select 
Committee on Justice Teaching, using The Florida Bar as the 


“central nerve center.” 

Lewis will chair the panel, created by a July 24 administra- 
tive order, and will work in partnership with attorneys, court 
managers, superintendents, school districts, boards of educa- 
tion, teachers, schooi administrators, the Florida Law Related 
Education Association, and other organizations. 

The idea is to connect judges and other legal professionals 
with teachers who want “a unique, personal justice-related 
educational experience for students.” 

Noting that state and national surveys show many citizens 
know little about the operations of the justice system and 
basic principles of our Constitution — with just over half of 
Americans able to correctly identify the three branches of 
government — he views his mission as “correcting miscon- 
ceptions” and “strengthening public trust and confidence in 
our legal system. 

“Through civic education, the next generation must under- 
stand that they alone are the guardians of our future freedom,” 
Lewis said. 

The committee includes a judge from each district court of 
appeal and judicial circuit, as well as Florida Bar President 
Hank Coxe, President-elect Frank Angones, and Alan Book- 
man, the Bar’s immediate past president. 

“Our plan is by November to have every school paired with 
a professional,” Lewis said. “Our goal is to be operational and 
on the ground in classrooms by January 2007. 

“It's a pretty ambitious program, but | truly believe there 
is not a single lawyer in Florida that would not go out and 
respond to a request from children to know more about what 
we do. Now, we have to do a good job of it. We have to be 
responsible. The only way this is going to succeed on a con- 
tinuing basis is if we institutionalize the structure. 

“| hope that it will make a difference in people participat- 
ing in elections. | hope it will make a difference in making 
people want to become jurors. | hope it will cause people to 
intelligently discuss issues of our day. It will be a while before 
we see the results. But you know, if we reach one kid in one 
school, it’s worth the effort.” 

(The November issue of the Bar Journal will be devoted to 
Florida Law Related Education, and Chief Justice Lewis will 
author one of the articles on the importance of civic educa- 
tion.) 


Bracing for Disasters 

“The No. 1 priority, certainly, is to keep our court system 
open and operational in the face of whatever may arise.” 

For everything from hurricanes to anthrax scares to a loom- 
ing bird flu pandemic, Lewis said, “Four hundred pounds of 
preparation and having nothing happen are better than no 
preparation and facing a problem.” 

As for the bird flu, Lewis said, “The numbers are already 
starting in Indonesia. They expect this to keep mutating. 
Spain was reporting some cases recently. Florida is going to 
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be the center of our international travel. If there’s a vaccine, 
it's not going to be prepared until at least six months into it. 
So we're talking about a long period of time. Our generation 
hasn't faced something like this. Historically, other generations 
have faced it with great devastation. So that’s a concern to 
me.” 

Some experts have predicted there could be a 30 to 40 
percent absentee rate in the state’s court system, Lewis said. 
He wants to plan for possible fuel and transportation interrup- 
tions. 

“Justice doesn’t just happen. We have to plan for this and 
we have to have priorities, so we are not caught unprepared.” 


Complex Litigation Task Force 

Currently, Lewis said, complex cases don’t move through 
the system efficiently and effectively. 

Trial judges often face an entire frustrating morning just 
resolving disputes regarding discovery issues. 

“| hear stories from my trial judges who say the lawyers are 
fighting over who can get the address of a witness,” Lewis 
said. “We need ways to eliminate some of this intermittent 
procedure haggling with what you can know about a case. 

“As we have more and more lawyers, they seem to become 
more and more contentious. I’m not asking anybody to lie 
down and not be a good lawyer. But we’re asking that they 
take a look at how the lawyering is being conducted.” 

Because of frustrations, more litigation is turning to arbitra- 
tions and alternatives that Lewis said “rejects the fundamental 
court structures for the resolution of these disputes. 

“There’s always going to be one happy side and one sad 
side in any litigation. But what you want is people satisfied 
with how a case progresses through the system properly. 

“| want to study it. | want trial judges to tell us how we can 
more efficiently handle these cases.” 

Lewis has appointed Second Judicial Circuit Judge Thomas 
Bateman to head the Complex Litigation Task Force. 


Judicial Evaluation Committee 

Rather than popularity contests, Lewis wants valid evalu- 
ations for Florida’s judges that the public can understand. 

“We lack a means and a mechanism for providing the infor- 
mation so the public has a comfort level with elections,” Lewis 
said. “We leave it open to politicizing too much of the judicial 
selection process. I'd like to see a system that operates as 
free as possible from political and special interest influences 
and criticism.” 

Those criticisms can be disseminated on Web sites and may 
not be correct or justified, Lewis said. He gave the example 
of what's happening in Tennessee, where “one political party 
says we have to remove every judge that was ever in office 
by another political party. This is not how our system is sup- 
posed to operate. 

“Alot of people don’t understand when we Say ‘the indepen- 
dence of the judiciary.’ We create a lot more heat than we do 
light. They interpret that to mean judges can go around doing 
what they want to do. Really, what we are talking about is the 
impartial judiciary, one people can have trust and confidence 
in, that’s above the political turmoil that may occur from time 
to time. 
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“I'd like to see if we can try to address that problem in a 
satisfactory way. It can tell us the good judges, but it can 
also tell us the judges who are not performing as they should 
be.” 

The Florida Bar has joined with the Florida Supreme Court 
to create a select committee, made up of judges, lawyers, 
and public members, chaired by First District Court of Appeal 
Judge Peter Webster, who has written on the subject. Former 
Solicitor General Tom Warner will serve as vice chair. 


Standard Jury Instructions for Business 
and Contract Litigation 
“Attempts have been made over the years,” Lewis said, “but 
they have traditionally been placed through the Florida Su- 
preme Court Committee on Standard Jury Instructions-Civil, 
to which | am the liaison. It just has not produced fruit.” 
Ninth Judicial Circuit Judge Thomas Smith, in Orlando, will 
chair a committee that will become a standard established 
committee. 


Mentally lil in Criminal Courts 

“I’m very concerned about mental health and the criminal 
court system,” Lewis said. “I really want to take a look at what's 
going on there, see what the problems are, and see what the 
solutions are. 

“This really needs to be an intergovernmental approach. 
| don’t mean for the judiciary to try to be the be-all, end-all, 
but at least to be an initiating force to make sure our criminal 
justice system is not the old asylum system of the 1800s. | 
feel we have a great many individuals all wrapped up in this 
system that are really mental health cases, rather than what 
we traditionally think of as criminal cases.” 


Tweaking Unified Family Court 

“| think the Unified Family Court concept is just that. It is a 
concept and a manner in which you approach handling cases 
involving Florida’s families and our children,” Lewis said. 

“For a long time, we just threw that term out and haven't 
really described: What are the best practices? What are we 
really talking about? | don’t think that many folks knew. 

“Four years ago, | asked that question: ‘What are we look- 
ing for? What are the best practices?’ And | couldn't get an 
answer. | think over a period of time, it’s been evolving. It 
means different things to different folks. 

“The fundamental concept is that we need to administer 
these kinds of human disputes more effectively, more effi- 
ciently, more humanely for families and children. That's really 
what we are talking about. 

“Everyone thinks we're talking about one judge who hears 
everything all the time. That may be a component. | don't 
know how these things best work in all the different areas. 
Certainly, some areas are more receptive than others. My 
opportunity now is to build those bridges, to go out and reach 
out, and see what those concerns are and find out how we 
accommodate all of them — always having in mind the best 
interest of the kids.” 

Lewis will travel the state and talk to judges and hopes to 
reach consensus cordially, “rather than mandate things to 
occur.” 


; 
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Embracing Technology, 
Moving to Electronic Filing 

Spelled out in a June 30 ad- 
ministrative order, the Supreme 
Court took a cautious approach 
to electronic access to court re- 
cords, ordering a “modified limited 
moratorium” until further review by 
July 1, 2007, and until permanent 
procedures are put in place to pro- 
tect privacy. The court also ordered 
Manatee County Clerk of Court R.B. 
“Chips” Shore to conduct a one-year 
pilot program. 

“Haste makes waste in situations 
such as this. You create irreparable 
harm to individuals and you cannot 
take it back. 

“We can't let technology drive our 
values. Our values must drive and 
implement technology in a way that 
benefits the citizens, while recogniz- 
ing the dignity and privacy of our 
individuals. 

“| think there’s a right way to do 
this. And we will do it right. We will 
get the right people to help make 
those decisions so the people of 
Florida can be proud of their system 
and say, ‘We have access, but yet 
we're protected,” said Lewis, who 
served as liaison to the Committee 
on Privacy and Court Records, which in June 2006 issued 
a final report and recommendations that seek to balance 
open court records and individual privacy. 


Judicial Education 

In January 2007, Lewis will call a summit to brainstorm on 
new ways to accomplish the statutory mandate to educate 
judges and court staff around the state, without additional 
funding to do it. 

“lL want us to come together and think outside the box with 
regard to judicial education and not be tied to everything 
that is currently in existence,” Lewis said. 

“How can we more effectively educate all of our judges, all 
of our staff, to better serve the people of Florida? We need 
to look at unique ways of education, and look at whether 
we are spending our dollars effectively and wisely.” 

With new judgeships coming online this year and next 
year, Lewis said, “We are looking at 100 new people, es- 
sentially, coming into the court system. And it’s important 
that we keep our education programs where they ought to 
be. That needs a good fresh look.” 


Equal Access and Equal Justice 
When Lewis read newspaper stories about people having 
to sue to get access to their halls of justice in some court- 
houses in the Panhandle, it broughts tears to his eyes. 
“This is really no different than in past years of terrible 


Mike Ewen 


Kind and sincere, Lewis has compassion 
for those who have no power. 


discrimination with armed guards standing and blocking 
entrance to places that ought to be open to all,” he said. 

It's been more than a decade since the Office of the State 
Courts Administrator surveyed Florida’s court facilities, 
programs, and services to see if they are accessible to 
persons with disabilities. And now is the time to “engage in a 
comprehensive survey to determine where we fall short. 

“Out of necessity, this must be done on a cooperative, 
collaborative effort, because the facilities are controlled by 
the counties,” Lewis said. 

“| believe it’s in the best interest of not only the judicial 
branch, but also in the best interest of each community that 
they serve everyone in their communities. 

“| do think that we’re all on the same page. | think we all 
have the same desires. That's why | say we need to work 
together at the local level to give access for all Florid- 
ians. 

“We serve everyone. We don't exist for each other. We 
don't exist for courts. We don’t exist for judges. We don't 
exist for bailiffs. We exist for the people. And if we don’t 
fulfill that need, there’s no reason for us to exist.” 


Jan Pudlow is senior editor for The Florida Bar News. 
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THE New FLORIDA 
TRUST CODE, Part 


by David F. Powell 


Part Vill of the Code: 
Duties and Powers of Trustee 

As its title suggests, Part VIII of the New Florida Trust 
Code covers the duties and powers of a trustee. The fol- 
lowing discussion tracks the Code, beginning with duties, 
moving on to powers, and winding up with a few miscel- 
laneous matters. 


Duties of a trustee 

In a series of separate sections, the Code codifies all of 
the fundamental common law duties of a trustee, as well 
as several other more specifically targeted duties relating 
to the collection, management, and distribution of trust 
property. A comprehensive list of statutory duties, all of 
which are consistent with existing Florida decisional and 
statutory law, includes: 

¢ A mandatory duty to administer in good faith' and to 
inform and account.” 

¢ With some important exceptions discussed further 
below, the duty to redress breaches of former trustees. ‘ 

¢ The duty of loyalty (i.e., to administer the trust solely 
in the interests of the beneficiaries)‘ and of impartiality 
(i.e., to administer the trust impartially giving due regard 
to the respective interests of the beneficiaries).’ 

¢ The duty to administer prudently (i.e., as a prudent 
person would, by considering the purposes, terms, distri- 
bution requirements, and other circumstances of the trust 
and by exercising reasonable care, skill, and caution).° 

¢ The duty to incur only reasonable expenses;' use special 
skills;* control and protect trust property;’ keep accurate 
records;'’ enforce and defend claims;'' and administer 
pending the outcome of a contest or other proceeding. '” 
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¢ The duty not to commingle and to earmark (i.e., to cause 
the interest of the trust to appear in any records main- 
tained by third parties);'’ ascertain marketable title (but 
only when it is required for a specific sale or conveyance);'* 
and expeditiously distribute trust property on termination 
(subject to the right to retain a reasonable reserve for the 
payment of debts, expenses, and taxes).'° 

Three of the duties on this list — the duty to inform and 
account, the duty to redress former breaches, and the duty 
of loyalty — merit further elucidation. Turning first to the 
duty to inform and account, §736.0813 of the Code requires 
that a trustee must keep the qualified beneficiaries of an 
irrevocable trust reasonably informed of the trust and its 
administration. Note this duty extends only to qualified 
beneficiaries. It includes, but is not limited to, a mandatory 
duty to: 

¢ Notify them of the trustee’s acceptance of the trust and 
the full name and address of the trustee within 60 days 
after the trustee’s acceptance; 

¢ Notify them of the existence of the trust, the iden- 
tity of the settlor, the right to request a copy of the trust 
instrument, and the right to accountings within 60 days 
after the trustee acquires knowledge of the creation of an 
irrevocable trust or that a formerly revocable trust has 
become irrevocable; 

¢ Upon reasonable request, furnish them with a complete 
copy of the trust instrument; 

¢ Once a trust becomes irrevocable, furnish a trust ac- 
counting to them annually as well as on termination of the 
trust or on a change of trustee; and 

¢ Upon reasonable request, provide them with relevant 
information about the trust’s assets and liabilities and the 
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particulars of the trust administra- 
tion. 

With respect to the duty to redress 
former breaches, §736.0812 states 
generally that a trustee must take 
reasonable steps to redress a breach 
of trust known to the trustee to have 
been committed by a former trustee. 
This duty is qualified, however, by 
§736.08125, which details several in- 
stances where a successor trustee has 
no personal liability for actions" of a 
prior trustee. As the section is sub- 
stantively similar to F.S. $737.306(3)- 
(6), it will not be further detailed 
here, except to note that the section 
speaks only to the personal liability 
of successor trustees. Nothing in the 
section affects the liability of a prior 
trustee or the right of a successor 
trustee or any beneficiary to proceed 
against the prior trustee. 

Last, with respect to the duty of 
loyalty, Code §736.0802 provides 
that as between the trustee and the 
beneficiaries, a trustee has a duty 
to administer the trust solely in the 
interests of the beneficiaries. As is 
detailed further in the section, this 
means, among other things, that in 
the absence of a contrary provision 


in the trust instrument, a court order, 
or a specific statutory exception, a 
trustee may not engage in any sale, 
encumbrance, or transaction for its 
own personal account that involves a 
conflict between the trustee’s personal 
and fiduciary interests. Nor may a 
trustee usurp an opportunity properly 
belonging to the trust. And, in voting 
shares of stock or in exercising pow- 
ers of control over interests in other 
enterprises, the trustee must act in 
the best interest of the beneficiaries. 

In general, an offending transac- 
tion entered into by the trustee for 
the trustee’s own personal account 
or which is otherwise affected by a 
conflict between the trustee’s personal 
and fiduciary interests is voidable per 
se by an affected beneficiary.'’ This 
is a change in Florida law, as similar 
transactions have been held to be 
void rather than voidable in at least 
one Florida case.'* The significance 
of the change is that under the Code, 
the right of an affected beneficiary to 
void a transaction is subservient to 
the protection the Code affords per- 
sons dealing with the trustee in good 
faith.'® Further, a beneficiary’s action 
can be precluded by an effective con- 


sent, ratification, or release,” or by a 
failure to commence the action within 
the applicable limitations period.”! 

In contrast to transactions involv- 
ing the trustee personally, transac- 
tions between the trustee and persons 
who have close business or personal 
ties to the trustee are only presumed 
to be affected by a conflict between 
the personal and fiduciary interests 
of the trustee.”? As such, they are 
voidable only if the presumption is 
not rebutted. Factors relevant to this 
determination include the fairness 
of any consideration involved and 
whether the other terms of the trans- 
action are similar to those that would 
be found in a transaction involving an 
independent party. 

Assuming an investment other- 
wise complies with the requirements 
of Ch. 518,”° the Code provides 
two important exceptions to the 
presumptively voidable rule that ap- 
ply exclusively to corporate trustees. 
First, the Code continues the existing 
provision permitting corporate trust- 
ees to invest in a mutual fund to which 
the trustee or its affiliate provides 
services in a capacity other than as 
trustee.”* If the trustee receives com- 


Editor’s Note: When FS. Ch. 736 


takes effect on July 7, 2007, Florida 
will have a new trust code. 

The Code consists of the 13 parts 
of new Ch. 736. In the interest of 
uniformity, these parts correspond 
in title and content to the 11 articles 
that make up the Uniform Code, plus 
two additional parts covering rules of 
construction and charitable trusts. 

Parts | through VIl were covered 
in the July/August issue of the Bar 
Journal and discussion of Parts VIII 
through XIll and some of the con- 
forming amendments is provided in 
this issue. 
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The Ad Hoc Trust Code Revision Committee spent five 
years codifying Florida trust law. The committee was 
comprised of members of the Real Property, Probate & 
Trust Law, Elder Law, and Tax Law sections of the Bar. 
It also included liaisons to the Probate and Trust Litiga- 
tion Committee, the Probate Law Committee, and 
representatives of the Florida Bankers Association and 
the Florida Institute of Certified Public Accountants. The 
committee was co-chaired by Brian J. Felcoski and Laird 
A. Lile. Professor Powell served as committee scrivener. 
Sen. David Aronberg, D-Greenacres, and Rep. Mark 
Mahon, R-Jacksonville, sponsored the legislation. 


pensation from the mutual fund for 
its services, it must fully disclose the 
compensation to all qualified benefi- 
ciaries in writing. 

The second exception appears in 
§736.0802(5). By any standard, this 
subsection is long, detailed, and 
complex. A full examination of its 
provisions would require a separate 
article. At its core, however, subsec- 
tion (5) provides that no presumption 
of a conflict between the personal 
and fiduciary interests of a corpo- 
rate trustee arises when a corporate 
trustee invests in investment instru- 
ments as defined in FS. §660.25(6)” 
that are owned or controlled by the 
trustee or its affiliate, or from which 
the trustee or its affiliate receives 
compensation for providing services 
in a capacity other than as trustee. 
In each case, however, the trustee 
must comply with certain notice and 
disclosure requirements set out in the 
subsection.”° 

The investment authority granted 
by subsection (5) is new to Florida 
law. Under Ch. 737, similar invest- 
ments would constitute a breach of the 
trustee’s duty of loyalty. The new sub- 
section applies to irrevocable trusts 
created on or after the effective date 
of the Code if the trust instrument 
expressly authorizes the investments 
by specific reference to the subsec- 
tion.” Importantly, it also applies 
by default to all other irrevocable 
trusts, including those created before 
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the effective date of the Code, unless 
the qualified beneficiaries make an 
effective election to opt out of the 
subsection. In most cases, the opt-out 
election will require a written objec- 
tion by a two-thirds majority of either 
those qualified beneficiaries who are 
current permissible distributees of 
trust property or those qualified ben- 
eficiaries who are firstline remainder 
beneficiaries.”* 

The two exceptions discussed above 
are directed at regulated trustees. 
In the interests of a fair, effective, 
and efficient trust administration, 
the Code also includes several more 
broadly applicable exceptions to the 
basic duty of loyalty. Notwithstanding 
the potential presence of a conflict 
between the personal and fiduciary 
interests of a trustee, the trustee’s 
duty of loyalty does not preclude any 
of the following: 

¢ Payment of reasonable compensa- 
tion to the trustee or an agreement 
between a trustee and beneficiary 
relating to the appointment or com- 
pensation of the trustee;”” 

e Transactions between the trust 
and another trust, a decedent's estate, 
or a guardian of the property of which 
the trustee is a fiduciary or in which 
a beneficiary has an interest;*” 

e A deposit of trust money in a 
regulated financial-service institution 
operated by the trustee;"! 

e An advance by the trustee of money 
for the protection of the trust;*” or 


e The employment of persons, 
including attorneys, accountants, 
investment advisers, or agents, even 
if they are the trustees or are associ- 
ated with the trustee, to advise or 
assist the trustee in the performance 
of its administrative duties,** or the 
employment of agents to perform any 
act of administration, whether or not 
discretionary.” 


Trustee Powers 

Part VIII of the Code also contains 
several provisions dealing with the 
powers of a trustee. Section 736.0815 
provides generally that a trustee’s 
powers include any that are appropri- 
ate to achieve the proper investment, 
management, and distribution of the 
trust property, as well as all powers 
that an unmarried, competent owner 
has over individually owned property. 
Augmenting this general statement 
are three more targeted Code sec- 
tions. Section 736.08163 incorporates 
almost verbatim the provisions of 
current F'S. §737.4025 dealing with a 
trustee’s rights and powers (and the 
concomitant protection from personal 
liability) when a trust includes or 
might include environmentally con- 
taminated property. Section 736.0807 
authorizes a trustee to delegate duties 
and powers that a prudent trustee of 
comparable skill could properly del- 
egate under the circumstances, pro- 
vided the trustee exercises reasonable 
care, skill, and caution in selecting the 
agent, in defining the scope and terms 
of the delegation, and in supervising 
the agent. And §736.0801(1) provides 
that, while a trust is revocable, a 
trustee may follow a direction of the 
settlor whether or not that authority 
is explicitly stated in the terms of the 
trust. 

Practically speaking, the most 
important Code section covering 
trustee’s powers is §736.0816. This 
section serves the same purpose as 
FS. §737.402. That is, it contains a 
detailed list of powers that a trustee 
automatically has in the absence of 
a contrary provision in the trust in- 
strument. The powers enumerated in 
§736.0816 include all those specified 
in FS. §737.402. In addition, the new 
section gives a trustee authority to 
exercise federal, state, and local tax 
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elections; to select payment options 
with respect to retirement plans, an- 
nuities, and insurance contracts; to 
make loans, including to a beneficiary, 
with terms and conditions that are 
fair and reasonable; and, on termi- 
nation of a trust, to exercise powers 
appropriate to the winding up of the 
trust and the distribution of the trust 
property. 

Finally, no discussion of the trustee 
power provisions of the Code would 
be complete without mention of 
§736.0814. This section serves two 
purposes. The initial subsection pro- 
vides a trustee must exercise all dis- 
cretionary powers, regardless of the 
breadth of discretion expressed in the 
instrument, in good faith and in ac- 
cordance with the terms and purposes 
of the trust and the interest of the 
beneficiaries. The remainder of the 
section protects trustees who are also 
beneficiaries of the trust from having 
adverse gift or estate tax consequenc- 
es because of their distribution and 
administration powers with respect to 
the trust. This portion of the section 
is based on and serves an identical 
purpose to current FS. §737.402(4). 
In the absence of an express provi- 
sion in the terms of a trust, a trustee 
may not directly or indirectly make 
distributions of income or principal 
to or for its own benefit other than 
distributions for the trustee’s health, 
education, maintenance, or support. 
Exceptions are provided for trustees 
(whether the settlor or other person) 
of revocable or amendable trusts, for a 
power held by the trust settlor, and for 
trusts where application of the restric- 
tions could jeopardize an intended tax 
benefit such as the marital deduction 
or the gift tax annual exclusion. 


Part X: Liability of Trustees and 
Rights of Persons Dealing with 
Trustee 

In the order discussed below, Part 
X of the Code deals with the liability 
of trustees for a breach of trust; the 
validity and enforceability of exculpa- 
tory clauses; the remedies and dam- 
ages available for a breach of trust; 
the liability of trustees to nonbenefi- 
ciaries; the entitlement, assessment, 
and recovery of costs and fees; limita- 
tions on actions against a trustee; and 
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the protection of persons dealing with 
the trustee, including those relying on 
a certification of trust furnished by 
the trustee. 


Liability of Trustees for 
Breach of Trust 

In general, a trustee is liable for a 
breach of trust, including a violation 
(intentional or not) of any of the du- 
ties discussed previously.” There are, 
however, several exceptions. Thus, 
§736.1009 protects a trustee from 
liability when the trustee acts in 
reasonable reliance on the terms of 
the trust. Similarly, §736.1010 offers 
protection to trustees for breaches 
resulting from a reasonable lack of 
knowledge of the happening of certain 
external events such as the marriage, 
divorce, educational status, or death 
of a beneficiary.** Last, under Code 
§736.1012, a trustee is not liable to a 
beneficiary who has consented to the 
conduct that constitutes a breach or 
who has released the trustee from lia- 
bility or ratified the offending transac- 
tion. This protective principle does not 
extend, however, to consents, releases, 
or ratifications that were induced by 
the trustee’s improper conduct or that 
were made by a beneficiary who did 
not know of its rights and the material 
facts relating to the breach. 


Exculpatory Clauses 

Code §736.1011 places restrictions 
on the enforceability of a term in a 
trust that attempts to relieve a trust- 
ee of liability for a breach of trust. Un- 
der the section, an exculpatory term 
may not relieve a trustee of liability 
for breaches committed in bad faith 
or with reckless indifference to the 
purposes of the trust or the interests 
of the beneficiaries. In addition, an 
exculpatory term is unenforceable if it 
was inserted as a result of an abuse of 
a fiduciary or confidential relationship 
between the trustee and settlor. This 
latter restriction applies to terms that 
were drafted or caused to be drafted 
by the trustee, unless the trustee 
proves that the term is fair and that 
its existence and contents were ad- 
equately communicated directly to the 
settlor. Corporate trust companies in 
particular should be mindful of the 
requirement of direct communication. 


It is not satisfied by disclosure to the 
settlor’s attorney.” 


Remedies and Damages for 
Breach of Trust 

Section 736.1001(2) contains a 
nonexclusive list of actions a court 
may take with respect to a breach of 
trust. According to the section, a court 
may suspend or remove the trustee; 
enjoin, void, or compel actions by the 
trustee; reduce or deny the trustee’s 
compensation; compel the trustee to 
pay money or to restore trust prop- 
erty; impose a lien or a constructive 
trust on trust property; and recover 
wrongfully disposed of trust property 
or its proceeds. 

In choosing among the available 
remedies, Code §736.1001(3) suggests 
a court’s focus in fashioning a remedy 
for a breach of trust normally should 
be the redress of the damage caused 
by the breach and not the punish- 
ment of the trustee. Where, because 
of extenuating circumstances such 
as bad faith, gross negligence, or re- 
curring breaches, the court finds it is 
appropriate for a trustee to respond 
in damages for a breach of trust, 
§736.1002 provides that the trustee’s 
liability is the greater of any profit the 
trustee made from the breach and the 
amount required to restore the trust 
to what it would have been but for 
the breach. The measure of damages 
includes lost income, capital gain, or 
appreciation that would have resulted 
from a proper administration.** 


Costs and Fees 

The Code contains several sections 
covering the burden of fees and costs. 
With the usual caveat relating to 
minor revisions and restructuring, 
these provisions track corresponding 
provisions in E.'S. Ch. 737. The provi- 
sions include: 

¢ Section 736.1004 relating to costs 
(including attorneys’ and guardian 
ad litem’s fees) incurred in actions 
for breach of a fiduciary duty or chal- 
lenging an exercise or nonexercise of a 
trustee’s power and in proceedings to 
modify, combine, or sever a trust. The 
section is derived from a combination 
of §§$737.188 and 737.4033; 

¢ Section 736.10043 relating to 
compensation of attorneys (e.g., of 


: 
4 
| 
q 
i 
} 
x! 
| 
| 
q 
] 


¢¢| look after my clients’ 
best interests. | need 
a wealth advisor who 
will do the same.”” 


Understanding a client’s needs and 
aspirations is the first step toward 
offering intelligent solutions. 

Your entire practice is built on this 
principle. And so is ours. 


Kevin J. Grady, Regional President 
PNC Wealth Management 

3001 Ocean Drive, Suite 301 

Vero Beach, FL 32963 
772-231-5308 


Robert T. Saltarelli, Regional President 
PNC Wealth Management 

3003 Tamiami Trail North, Suite 100 
Naples, FL 34103 

239-643-0165 


(> PNC 


WEALTH MANAGEMENT 


VISIT www.pnc.com 


TRUST & ESTATE PLANNING | WEALTH PLANNING | RETIREMENT PLANNING 
INVESTMENT MANAGEMENT | PRIVATE BANKING 


©2006 The PNC Financial Services Group, Inc. All rights reserved. Investment and wealth management, fiduciary services and FDIC-insured banking 
products and services are provided by the PNC subsidiaries, PNC Bank, National Association and PNC Bank, Delaware, which are Members FDIC. PNC 
does not provide legal, tax or accounting advice. Investments: Not FDIC Insured. No Bank Guarantee. May Lose Value. 


THE FLORIDA BAR JOURNAL/OCTOBER 2006 


3 
4 
Ris: 
——— 


the beneficiaries) who have rendered 
services that benefit the trust. The 
section is substantively identical to 
that portion of FS. §737.2035 relating 
to attorneys’ fees; 

¢ Section 736.10045 dealing with 
costs other than attorneys’ fees. This 
section is substantively identical to 
that portion of F.S. §737.2035 that 
relates to costs other than attorneys’ 
fees; and 

e Section 736.10047 relating to 
the compensation of attorneys for 
ordinary and extraordinary services 
rendered in conjunction with the 
administration of a revocable trust 
after the settlor’s death. This sec- 
tion is substantively identical to F:‘S. 
§737.2041. 


Liability of Trustees to 
Third Parties 

Code §§736.1013 and 736.1015 
address a trustee’s liability to third 
parties. The former deals with liability 
for contracts entered into and torts 
committed by a trustee during the 
administration of the trust. Except 
for the elimination of an exception 
for contracts for attorneys’ fees, 
§736.1013 is substantively identical 
to current F.'S. §737.306(1) and (2). 
Section 736.1015, by contrast, is new. 
It provides a trustee with protection 
against personal liability for contracts 
and torts entered into by a partner- 
ship when the trustee holds an inter- 
est as general partner. 


Limitations on Actions 
Against Trustees 

Reference has already been made 
to new §736.0604, which provides 
for a six-month limitations period 
for actions against a trustee of a 
revocable trust after the settlor’s 
death. Two other limitations provi- 
sions appear in Part X of the Code. 
Section 736.10133 prohibits direct 
actions predicated on the individual 
liability of the settlor against a trust 
described in F.S. §733.707(3) (e.g., 
the settlor’s revocable living trust) 
after the settlor’s death. The section 
is identical to F.S. §737.3061. Section 
736.1008 is a reorganized version of 
FS. §737.307 under which the appli- 
cable limitations period for a breach 
of trust action can depend on a vari- 


ety of factors, including whether the 
trustee has filed an interim or final 
accounting and, if so, whether the 
matter is disclosed on the accounting. 
Of particular importance, the section 
retains the existing six-month limita- 
tions period for actions on matters 
the trustee has adequately disclosed 
on a trust accounting or other trust 
disclosure document when the trustee 
has provided the beneficiary with a 
related limitation notice. 


Protection of Persons Other 
Than Beneficiaries Dealing 
with the Trustee 

Finally, Part X of the Code contains 
two sections of interest to third par- 
ties who deal with trustees. Section 
736.1016 provides protection against 
liability for persons who deal with a 
trustee in good faith. The section is 
slightly more expansive than current 
F:S. §737.405 in that it provides pro- 
tection to persons who in good faith 
deal with or assist a former trustee 
whose trusteeship has terminated. 

The second section, §736.1017, is 
new. Except when required by law 
or a judicial proceeding concerning 
the trust, instead of furnishing a 
complete copy of a trust instrument 
to a person (other than a beneficiary) 
who requests it, §736.1017 provides 
that the trustee may furnish a certi- 
fication of trust and that persons who 
rely in good faith on it are protected 
from liability. Among other things, a 
certificate of trust must contain the 
identity of the settlor; the identity, 
address, and powers of the trustee; 
the revocability or irrevocability of 
the trust and the identity of any per- 
son holding a power to revoke. Other 
requirements for what an effective 
certificate of trust must contain are 
also specified in the section. 


Part XI: Rules of Construction 
Part XI of the Code contains a series 
of default rules of construction that 
apply in the absence of a contrary in- 
dication in the terms of a trust. Each 
has an identical counterpart in FS. 
Ch. 737. The Code provisions include 
§736.1102 dealing with the construc- 
tion of generic terms such as children 
and descendants; $736.1103 providing 
that gifts to multigeneration classes 
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(such as descendants, heirs, etc.) are 
per stirpes; §736.1104 covering the 
effect of unlawful and intentional 
killings; §736.1105 covering the ef- 
fect of a dissolution of marriage on a 
revocable trust; §736.1107 addressing 
commonly occurring constructional 
issues that arise when a trust ben- 
eficiary is entitled to a distribution of 
specific securities (as opposed to their 
equivalent value); and §736.1108, 
which invalidates trust contest pen- 
alty clauses.” 

In addition to the above, Part XI 
includes new §736.1106. This section, 
together with conforming changes 
that have been made to the Probate 
Code antilapse statute $732.603), 
constitutes a new, coordinated, and 
more comprehensive default regime 
covering antilapse and descendibility 
issues in both testamentary and non- 
testamentary contexts. 

Turning first to F.S. §732.603, 
changes to this provision now restrict 
its applicability to outright testamen- 
tary transfers.*’ This includes trans- 
fers made by the exercise of either 
a general or a special testamentary 
power of appointment, provided in 
either case that the donor of the power 
and the predeceasing appointee meet 
the relationship test specified in the 
section. As a further clarification, FS. 
§732.603 also explicitly incorporates 
existing Florida case law to the ef- 
fect that the section does not apply if 
words of survivorship such as “if he 
survives me” are attached to a testa- 
mentary disposition."! 

With the restriction of F.S. §$732.603 
to outright testamentary dispositions, 
all trust dispositions fall under new 
Code §736.1106. With some exceptions 
discussed below, this section applies 
when a beneficiary of a future interest 
in either a testamentary or an inter 
vivos trust dies before the point at 
which the beneficiary’s interest be- 
comes possessory.”” In such situations, 
§$736.1106 does two things. First, it 
provides that the deceased benefi- 
ciary’s future interest in the trust is 
contingent on the beneficiary surviv- 
ing the point at which the interest 
takes in possession. Secondly, unless 
a contrary intent appears in the trust 
instrument, §736.1106 creates a per 
stirptual alternate gift in such of the 
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deceased beneficiary's descendants as 
are living at that time.*° 

The effect of the section may be 
illustrated with a brief example. 
Assume D dies testate with a will 
in which he devises property to a 
testamentary trust to pay “income to 
W for life; remainder in corpus to C.” 
C dies after D, survived by W and by 
two children GC-1 and GC-2. Some 
time later, W dies survived by C’s two 
children. On these facts, assuming no 
contrary intent appears in the trust 
instrument, §736.1106 creates a per 
stirptual alternate gift of C’s interest 
in favor of GC-1 and GC-2. The sec- 
tion, therefore, has the salutary effect 
of avoiding needless administration 
and taxation at C’s death. 

Unlike much of the Code, §736.1106 
is prospective only; it does not apply 
to any trust that became irrevocable 
before the effective date of the Code. 
Other than that, it applies to a broad 
array of situations where the benefi- 
ciary of a future interest in a trust dies 
before the time the interest becomes 
possessory. Thus, in the illustrative 
context of the above example, the 
section would apply whether the pre- 
deceasing beneficiary is an individual 
or a member of a class; whether the 
trust in which C holds his interest is 
created by standard transfer or by an 
exercise of a general or special power 
of appointment; whether the transfer 
(or appointment) is an inter vivos or 
testamentary one; with respect to the 
inter vivos trusts, whether the trust is 
revocable or irrevocable; with respect 
to a testamentary trust, whether 
or not C survived the testator; and 
with respect to either, whether or 
not the trust settlor and predeceas- 
ing beneficiary are related. That is, 
unlike §732.603 of the Probate Code, 
there is no relationship test under 
§736.1106. 

It was mentioned previously that 
§736.1106 yields to an expression of 
a contrary intent in the trust instru- 
ment. Thus, no alternate gift in favor 
of a deceased beneficiary’s descen- 
dants will arise under the section if 
the instrument expresses a different 
alternate taker, or if it states that the 
designated beneficiary's descendants 
not share in the gift, or if words of 
survivorship are attached to the re- 


mainder beneficiary’s gift. ** 


Part Xil: Charitable Trusts 

Part XII of the Code incorporates 
most of the sections currently found 
in Part V of FS. Ch. 737 dealing with 
charitable trusts. These provisions 
help to preserve favorable tax treat- 
ment under the Internal Revenue 
Code for charitable trusts that are 
less than perfectly drafted. The Code 
versions are substantively identical 
to the prior statutes, although some 
have been updated and two current 
sections (FS. §§737.510 and 737.512) 
were omitted. The former because it 
is duplicative of other Code provisions 
and the latter because it is obsolete. 


Part Xill: Miscellaneous 

Part XIII of the Code contains 
three miscellaneous sections. Section 
736.1302 is a standard severability 
provision. Section 736.1301 is a stan- 
dard provision dealing with electronic 
signatures. A similar provision ap- 
pears in all uniform acts of recent 
vintage. Last, §736.1303 specifies 
rules relating to the application of 
the Code to existing trusts and le- 
gal proceedings. As noted, except as 
otherwise provided in a particular 
section, the Code applies to all trusts 
whether created before, on, or after 
its effective date of July 1, 2007. With 
respect to existing trusts and legal 
proceedings, §736.1303 provides that 
the Code does not affect any act done 
prior to its effective date. Nor does it 
affect the running of any limitations 
period that began before the effective 
date of the Code, even if the statute 
specifying the period is repealed or 
superseded by the Code. 

As for judicial proceedings, the Code 
applies to all proceedings concerning 
trusts commenced on or after its ef- 
fective date. It also applies to judicial 
proceedings commenced before that 
date unless the court finds its appli- 
cation would substantially interfere 
with the effective conduct of the judi- 
cial proceeding or prejudice the rights 
of the parties. 


Conforming Changes 

As might be expected, enactment of 
the Code was accompanied by a num- 
ber of conforming and other changes 
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to various sections of the Probate 
Code and other portions of the Florida 
Statutes. Many of these are just up- 
dates to statutory cross references and 
will not be detailed here. Some of the 
more important substantive changes 
are listed below: 

e FS. §689.175: New. This section 
abolishes the doctrine of worthier 
title as both a rule of law and a rule 
of construction. 

e FS. §731.103: Revised. This sec- 
tion is made applicable to new Ch. 
736; the provision specifying the 
applicability of the rules of evidence 
in civil actions is moved to new 
§731.1035 (below); subsection (4) 
permitting proof of death by direct 
or circumstantial evidence before 
expiration of five-year time period is 
added to conform this section to FS. 
§737.626(4). 

e FS. §731.1035: New. This new 
section is separated out from FS. 
§731.103 (see above). It specifies that 
the rules of evidence in civil action 
apply to proceedings under Probate 
Code. 

e FS. §731.201(2) and (9): Revised. 
In both of these subsections, a refer- 
ence to “beneficiaries described in FS. 
§737.303(4)(b)” is changed to quali- 
fied beneficiary as defined in the new 
Code. 

¢ FS. §731.201(27): New. This sec- 
tion adds a new definition of “power 
of appointment.” 

e FS. §731.303: Revised. This sec- 
tion is amended to limit its application 
to proceedings involving estates and 
not those involving trusts. In addition, 
the portions of the section dealing 
with representation by holders of 
powers of appointment are modified 
to include the same restrictions that 
appear in Code §736.0302. 

FS. §732.513: Revised. Subsection 
(c) of the section is deleted to remove 
the implication that a pour-over to a 
revocable trust that is not executed 
in the manner required for wills is 
effective. 

¢ FS. $732.611: Clarified. The word- 
ing of this section was changed to 
better reflect its intended purpose. 

e FS. §732.212: Revised. A refer- 
ence in this section to “beneficiaries 
described in FS. §737.303(4)(b)” is 
changed to qualified beneficiary as 
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defined in the new Code. 

e FS. §738.104: Revised. This sec- 
tion is amended in several places 
to change references to the previ- 
ously defined term “beneficiaries” to 
a newly defined term “eligible ben- 
eficiaries.” Under the new version, 
it is the eligible beneficiaries of a 
trust that have standing to object to 
the use of a trustee’s power to adjust 
with respect to trusts in existence 
on January 1, 2003. The new term 
excludes from the class of beneficia- 
ries with standing the middle-tier 
qualified beneficiaries described in 
Code §736.0103(14)(b) unless there 
is no third-tier qualified beneficiary 
described in §736.0103(14)(c). The 
practical effect of the revisions is 
two-fold. First, for most trusts the 
term eligible beneficiaries will have 
a meaning very similar to the term 
“beneficiaries” under the current ver- 
sion of the section. For those trusts 
where the term differs, the revisions 
are intended to ensure there will 
always be two categories of qualified 
beneficiaries with standing to object to 


an exercise of the trustee’s adjustment 
power. 

e FS. §744.331(6)(b) and (f): Re- 
vised. These are companion revisions 
to the change made in Code §736.0207 
permitting court-approved contests 
of a revocable trust by a settlor’s 
guardian prior to the settlor’s death. 
Paragraph (b) requires that a court 
determine whether a sufficient alter- 
native to guardianship exists for a 
person the court finds to be incapable 
of exercising delegable rights. If so, 
the court is precluded from appoint- 
ing a guardian. If not, the court is 
required to appoint a guardian for 
the incapacitated person. Paragraph 
(f) provides that an incapacitated 
person’s trust, trust amendment, or 
durable power of attorney is not to be 
considered a sufficient alternative to 
guardianship if an interested person 
files a verified statement that he or 
she has a reasonable factual basis for 
believing in good faith that the trust, 
trust amendment, or durable power 
is invalid. 

e FS. §744.441(11): Revised. The 


new language added to this subsection 
is also related to new Code §736.0207. 
Subsection (11) directs that before 
authorizing a guardian to bring an 
action under §736.0207, the court 
must find that the action appears to 
be in the ward’s best interest during 
the ward’s probable lifetime. 

e FS. §744.462: New. This new 
section provides for the reporting of 
a court’s finding as to the validity of 
a ward’s trust, trust amendment, and 
power of attorney, and for the contin- 
ued review by the court of the suf- 
ficiency of guardianship alternatives, 
the continued need for a guardian, 
and the extent of the need for delega- 
tion of the ward’s rights. 


Conclusion 

Even before the enactment of new 
Ch. 736, Florida already had an exten- 
sive body of statutory trust law, virtu- 
ally all of which is found in FS. Ch. 
737. Nevertheless, enactment of the 
Code should prove beneficial because 
the Code is more structured, compre- 
hensive, understandable, modern, 
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accessible, and uniform than existing 
Ch. 737. Indeed, a major benefit of the 
Code is that it provides answers to a 
host of questions for which Florida’s 
law was previously not definitively 
settled. The added certainty the Code 
offers should promote efficiency and 
fairness to beneficiaries and trustees 
alike. At the same time, it should 
minimize the need for costly litiga- 
tion. 

Considering its scope and breadth, 
and that most of the Code will be 
retroactive, it is somewhat surpris- 
ing how little an impact the Code can 
be expected to have on our existing 
trusts. The list of what we should do 
in anticipation of the Code becoming 
effective is a short one. We should 
take steps now to ensure that any cer- 
tificates of trust we have created for 
clients comply with the requirements 
of §736.1017. And if we represent ben- 
eficiaries of trusts with a regulated 
trustee, we should discuss with the 
beneficiaries the new authority the 
Code will give the trustee to invest in 
investment instruments with which 
the trustee or its affiliate is otherwise 
involved. In particular, we should ad- 
vise the beneficiaries of their ability 
to opt out of §736.0802(5). 

The list of things we need to con- 
sider once the Code becomes effective 
is longer. Explicitly now, if not implic- 
itly before, an income beneficiary of 
a trust (such as a QTIP trust) who 
has a special testamentary power of 
appointment may not represent the 
objects and takers in default of that 
power if the beneficiary is the sole 
trustee of the trust. If the objective 
is to cut off the flow of information to 
other beneficiaries, either there must 
be a cotrustee to serve along with 
the income beneficiary, or settlors 
must avail themselves of their new 
ability to designate a representative 
to receive notices, information, and 
accountings on behalf of the other 
beneficiaries. 

Assuming, as seems appropriate, 
that no one reading this article would 
draft a trust that does not explicitly 
state whether it is revocable or ir- 
revocable, the change in the default 
rule on revocability is of academic 
interest only. On the other hand, the 
new, short, six-month limitations pe- 
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riod available to trustees of revocable 
trusts at the death of the settlor is a 
matter of considerable practical sig- 
nificance. 

With respect to creditor’s rights, 
we should review our forms to ensure 
that our spendthrift provisions dis- 
able both voluntary and involuntary 
transfers as the Code now requires. If 
we draft trusts with Crummey with- 
drawal powers, particularly hanging 
Crummey powers, we must recognize 
that until the power lapses, some of 
the trust will be subject to the reach of 
the power holder’s creditors. For those 
who draft grantor trusts, we can now 
give the trustee the discretion to pay 
the taxes on trust income without con- 
cern that the authority would subject 
the trust to the reach of the settlor’s 
creditors. 

For corporate trustees, there are 
new risks and opportunities. As 
mentioned, corporate trust companies 
need to be aware of the direct com- 
munication requirement of §736.1011 
relating to the enforceability of an 
exculpatory clause drafted or caused 
to be drafted by the trustee. On the 
investment side, in some cases, the 
expanded ability of regulated trust 
companies to invest in services and 
products with which the trustee or an 
affiliate is involved can be a win-win 
situation for trustee and beneficiaries. 
But it may not always be appropriate. 
Attorneys need to discuss this with 
clients. And having done so, we should 
consider whether that authority 
should be explicitly affirmed or de- 
nied in the trust instrument. A factor 
to keep in mind is that the ability of 
qualified beneficiaries to opt out does 
not apply if the instrument explicitly 
authorizes the investments. 

Finally, we should be mindful of the 
many innovations the Code makes 
to prior law. This includes the abil- 
ity of a guardian of an incompetent 
settlor with court approval to contest 
the validity of the settlor’s revocable 
trust prior to the settlor’s death; the 
elimination of the requirement for 
recurring compliance with the “last 
resort” principle, as in Bacardi v. 
White, 463 So. 2d 218 (Fla. 1985); the 
expanded ability to reform trusts to 
achieve a settlor’s tax objectives or 
to cure a mistake of law or fact; the 


standing the Code gives settlors to 
enforce charitable trusts or to petition 
for removal of a trustee; the ability 
qualified beneficiaries have to request 
removal of a trustee either upon their 
unanimous agreement or when there 
has been a substantial change in 
circumstance; and the authority the 
Code gives to qualified beneficiaries 
to nominate a successor trustee when 
the instrument does not do so. 

Lest readers be mislead, this article 
touches on only some of the provisions 
of the new Code, albeit the provisions 
that it does cover are those that are 
the most important. As a final “home- 
work assignment” for the interim 
period before the Code takes effect, we 
should all at least skim the Code itself. 
It is available online at the Florida 
Senate Web site (www.flsenate.gov) 
as S.B. 1107 ER. Before doing so, it 
would probably be beneficial to read 
the official scrivener’s summary. This 
document contains a comprehensive 
discussion of all Code provisions. It 
has been reviewed for accuracy by 
the committee and it served as the 
basis for the legislative whitepaper 
for the enacting legislation. The ap- 
pendixes of the scrivener’s summary 
contain tables that can be used to cor- 
relate the provisions of the Code with 
those of Ch. 737, and vice versa. As 
one committee member put it, these 
tables make the scrivener’s summary 
the “Rosetta Stone” of the Code. The 
summary may be obtained from the 
RPPT&L section Web site at: www. 
FlaBarRPPTL.org/FloridaTrustCode/ 
summary.pdf. 
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trust funds. 

4 Fra, Star. §736.08105. 

15 Fria. Stat. §736.0817. 

'6 The term “actions” includes a failure to 
act. Stat. §736.0103(1). 

Fria. Star. §736.0802(2). 

'8 See Barnhart v. Hovde, 490 So. 2d 1271 
(Fla. 3d D.C.A. 1986). 

19 See Fia. Stat. §736.1016. 

°° On the effectiveness of consents, 
ratifications, and releases, see Star. 
§736.1012. 

*1 On the statute of limitations on pro- 
ceedings against trustees, see Fa. Srar. 
§736.1008. 

*2 See Fia. Stat. §736.0802(3). 

*3 See in particular Fia. Star. §518.11 
(Florida’s prudent investor rule). 

*4 See Fa. Stat. §736.0816(3). 

°° New F ia. Star. §660.25(6) defines in- 
vestment instrument to be “any security 
as defined in s. 2(a)(1) of the Securities 
Act of 1933; any security of an open-end or 
closed-end management investment com- 
pany or investment trust registered under 
the Investment Company Act of 1940, 
15 U.S.C. ss. 80a-1 et seq., as amended; 
any contract of sale of a commodity for 
future delivery within the meaning of s. 
2(i) of the Commodity Exchange Act; or 
any other interest in securities, includ- 
ing, but not limited to, shares or interests 
in a private investment fund, including, 
but not limited to, a private investment 
fund organized as a limited partnership, 
a limited liability company, a statutory or 
common law business trust, a statutory 
trust, or a real estate investment trust, 
a joint venture, or any other general or 
limited partnership; derivatives or other 
interests of any nature in securities such 
as options, options on futures, and variable 
forward contracts; mutual funds; common 
trust funds; money market funds; hedge 
funds; private equity or venture capital 
funds; insurance contracts; and other enti- 
ties or vehicles investing in securities or 
interests in securities whether registered 
or otherwise.” 
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Star. §736.0806(5)(b). With respect 
to investment instruments for which the 
trustee or its affiliate receives compensa- 
tion for services in a capacity other than 
as trustee, the trustee must disclose to 
the qualified beneficiaries the nature of 
the services and all fees, commissions, or 
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§736.0806(5)(c). In both cases, disclosure 
must be made annually unless there has 
been no change in the method or increase 
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calculated since the most recent disclosure. 
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notice, disclosure requirements, and other 
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liable, each liable person is entitled to 
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breaches committed in bad faith or to the 
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*° Section 736.1108 is a mandatory provi- 
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ELECTRONIC DISCOVERY 
FLORIDA 


by Robert H. Thornburg 


ecently, electronic discovery has become a hot 

topic of conversation here in Florida and nation- 

wide. A 2005 decision by the 15th Judicial Circuit 

in Palm Beach County, Coleman Holdings, Inc. 
v. Morgan Stanley & Co., 2005 WL 679071 (Fla. 15th Cir. 
Ct. 2005), which resulted in a $604.3 million verdict, has 
spurred much of this debate. In Coleman, defendant Mor- 
gan Stanley was accused of defrauding billionaire investor 
Ron Pearlman in a 1998 cash/stock deal. Pearlman made 
repeated document requests to obtain Morgan Stanley’s 
internal e-mails relating to the deal. Despite the onset of 
litigation, Morgan Stanley had failed to preserve these 
e-mails, and Pearlman requested a jury instruction that 
the e-mails unveiled a scheme to defraud him. The court 
agreed and instructed the jury accordingly. The result: A 
combined jury verdict and attorneys’ fees award amount- 
ing to over $1 billion. 

As the court in Coleman was handing out its adverse jury 
instruction in West Palm Beach, the Second District Court 
of Appeal in Lakeland was also ruling on the importance 
of preserving electronic data. Channel Components, Inc. 
v. America II Electronics, 915 So. 2d 1278 (Fla. 2d DCA 
2005), involved accusations that Channel Components 
had misappropriated trade secrets from America II. In a 
lengthy three-year discovery battle, America II had repeat- 
edly requested e-mails and data from Channel’s customer 
tracking program to prove its theory of trade secret theft. 
During a hearing, Channel stated to the court that the e- 
mails no longer existed, despite deposition testimony to the 
contrary just months prior. The court imposed a sanction 
of $2,500 per day until Channel Components could locate 
and produce the requested data. Channel Components pro- 
duced some materials and appealed the $75,000 sanction as 
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egregious. The Second District disagreed, and affirmed. 

If the outcomes in Coleman and Channel Components 
have not hammered home the growing role of electronic 
discovery in the practice, they should. In 2004 alone, the 
costs of electronic discovery preservation, collection, and 
production totaled more than $700 million, with predic- 
tions that the figure could rise to over $1.8 billion in 2006.! 
Today, over 90 percent of a company’s documents are cre- 
ated electronically, but never printed.” The filing cabinets 
of yesteryear have gone by the wayside and have been 
replaced by desktops and laptops.” 

Just as computers have replaced filing cabinets, e-mail 
has changed how we communicate and transact business. 
In 2002, over 1.4 million e-mails were sent and received 
throughout the U.S.‘ AOL reports e-mail usage now exceeds 
use of traditional postal services. AOL also projects that e- 
commerce will continue to grow at a rapid pace in the next 
three years to a staggering $410.3 billion in 2009. It is little 
wonder why Judge Ronald Hedges recently declared that 
“electronic data has become the crucial source of discover- 
able evidence in corporate litigation and regulation.” 

But what are the bounds of electronic discovery, and 
what duties are imposed upon attorneys and their clients 
to maintain, produce, and use electronic evidence? This 
article addresses these issues, provides an overview of 
the Florida cases that have addressed these issues, and 
outlines the new Federal Rules of Civil Procedure dealing 
with electronic discovery. 


Basis for Electronic Discovery in 
Florida State Courts 

In their current form, the Florida Rules of Civil Procedure 
do not directly accommodate discovery of electronic data.°® 
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However, Rule 1.280(b)(1) does state 
“parties may obtain discovery regard- 
ing any matter, not privileged, that 
is relevant to the subject matter of 
the pending action....”’ Rule 1.350(a) 
also provides that “[alny party may 
request any other party to... inspect 
and copy, test, or sample any tangible 
things that constitute matters within 
the scope of Rule 1.280(b)....”* In 1996, 
the Fourth District in Strasser v. 
Yalamanchi, 669 So. 2d 1142 (Fla. 4th 
DCA 1996), held that both Rule 1.280 
and 1.350 are sufficiently broad to in- 
clude discovery of electronic materials 
relevant to the underlying dispute.° 
Subsequently, other courts have found 
the Florida rules not only allow for 
discovery of a party’s electronic data, 
but also a third party’s data." As long 
as the files are “readily available” 
in electronic form to the producing 
party, a requesting party may obtain 
the underlying electronic data (also 
known as native files) through a 
discovery request.'' However, such 
request should be appropriately 
tailored to seek relevant electronic 
materials and not constitute a mere 
fishing expedition.'” 

Since Strasser, approximately a 
dozen Florida cases have dealt with 
the issue of conducting electronic 
discovery. The Florida Bar is exploring 
whether to propose modifications to 
the current Rules of Civil Procedure 
similar to the anticipated December 
2006 changes to the Federal Rules of 
Civil Procedure. While the state of the 
law and the procedural framework for 
electronic discovery remain in flux, it 
is clear that Florida law imposes a 
duty to preserve and produce certain 
types of electronic evidence. Types 
of electronic material discoverable 
under these cases include e-mails, in- 
stant messages, computer source code, 
databases, computer sales reports, 
and information stored on PDAs. 


Production of E-mails and 
Instant Messages 

Instant messages and e-mails re- 
main the most common type of elec- 
tronic data requested in discovery." 
The value of this material resides in 
the fact that unlike traditional cor- 
respondence, the ease of sending or 
replying to an e-mail causes people 


to say things they would not normally 
say. This often results in more frank, 
honest, and damaging statements. 
The classic example is Arthur Ander- 
sen’s shredding of Enron-related docu- 
ments. Several e-mails by Andersen’s 
employees candidly remarked and 
joked about the shredding of thou- 
sands of crucial auditing materials. 
The result: Those e-mails surfaced, 
and today Andersen no longer exists. 

While e-mail communications and 
related instant messages have become 
predominant ways that we communi- 
cate both personally and in business, 
discovery of such materials does have 
bounds. In Menke v. Broward County 
School Board, 916 So. 2d 8 (Fla. 4th 
DCA 2005), defendant Menke was 
a schoolteacher suspended by the 
Broward County School Board based 
upon allegations of improper sexually 
explicit e-mails and instant messages 
with minor students. The school board 
sought discovery of these electronic 
communications through forensic 
inspection of Menke’s personal home 
computers, including those used by 
his family. The administrative law 
judge handling the allegations agreed 
and ordered forensic inspection. On 
appeal, the Fourth District found 
the ALJ’s order too broad. While the 
e-mails and instant messages were 
relevant to the allegations, unfettered 
access to all of the family comput- 
ers risked disclosing privileged and 
confidential information. Further, 
no evidence existed that Menke had 
intentionally deleted or erased any 
information to require the need for 
forensic evaluation. 

Despite the limitations suggested in 
Menke as to production of e-mails, in 
early 2006, the 17th Judicial Circuit 
ordered forensic review of a third 
party’s personal computer for e-mails 
relevant to accusations of trade secret 
theft. In AutoNation, Inc. v. Hatfield, 
Case No. 05-2037, WL 60547 (Fla. 
17th Jud. Cir. 2006), plaintiff sued 
its former employee Hatfield for 
trade secret misappropriation, based 
on his purported downloading of 
AutoNation’s pricing database. The 
plaintiff’s complaint alleged that 
Hatfield downloaded the information, 
stored it on a peripheral device, and e- 
mailed it to nonparty, Julie Anderson. 
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In its preliminary injunction motion, 
AutoNation requested an order allow- 
ing forensic retrieval of any e-mails 
from Hatfield to Julie Anderson. The 
court agreed and granted the motion 
in full. 

One additional issue facing practi- 
tioners that has not been directly ad- 
dressed by any Florida court is wheth- 
er production of e-mails and related 
instant messages should be produced 
in printed or native electronic form. 
One side of the argument is by pro- 
ducing an electronic copy, the entire 
organization of the communication 
remains intact (i.e., in-box, out-box, 
trash, etc.). This cuts down on attor- 
ney review time. Many federal courts 
now require production of e-mails in 
their native form," as well as requir- 
ing the producing party to eliminate 
duplicate e-mails prior to production, 
referred to as “de-duplication.”!° On 
the other side, many practitioners 
have been hesitant to produce native 
forms of e-mails, arguing this practice 
is too intrusive, as the underlying 
data about the communication, also 
referred to as metadata, reveals too 
much information. Metadata, which 
has become a hot topic of debate in 
Florida, is defined as “data about 
data,”’® and includes underlying in- 
formation in e-mails such as the sent 
date, receipt date, server information, 
and how the communication passed 
along the Internet. The likely outcome 
to this debate is that if the e-mails are 
relevant, a requesting party can obtain 
the native versions, including the un- 
derlying metadata, as long as it does 
not implicate privileged information. 


Computer Source Code 

Computer programs are maintained 
in two forms, source code and binary 
code. Source code is the readable ver- 
sion that computer programmers can 
review and modify. In most trade se- 
cret and copyright disputes involving 
software, discovery often hinges upon 
reviewing both the plaintiff’s and 
defendant’s source code to ascertain 
similarities. However, in requesting 
computer source code, both parties 
invariably raise the issue of confiden- 
tiality and whether the true reason for 
the request is to gain a competitive 
advantage over another. 
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The classic example of this tension 
in producing underlying source code 
was addressed by the Fourth District 
in Beck v. Dumas, 709 So. 2d 601 (Fla. 
4th DCA 1998). Beck and Computel 
developed customer computer soft- 
ware applications. Computel hired 
Dumas to help develop a custom hotel 
management software system. Dumas 
sued, arguing Computel fraudulently 
enticed him to enter an employment 
agreement and that Computel had 
falsely represented as to its owner- 
ship interest in the software. During 
discovery, Dumas requested produc- 
tion of all of Computel’s source code 
and related design documents for 
the program, and all native versions 
of the hotel software system. Com- 
putel opposed the production of the 
underlying source code and testing 
files, arguing the programs were all 
trade secrets, highly proprietary, and 
not relevant to Dumas’ claims. The 
trial court disagreed, and required 
production of the source code, without 
first having an evidentiary hearing 
or in-camera inspection. The Fourth 
District reversed, finding that the 
trial court should have conducted an 
in-camera review of the source code to 
ascertain whether the programs were 
truly relevant. 

The lesson taught by Beck v. Dumas 
is that computer source code, when 
relevant, should be produced in its 
native form. However, the source code 
must be relevant to the underlying 
issues in discovery, and sufficient safe- 
guards need to be in place to ensure 
confidentiality. 


Computer Databases 

Computer databases are often a 
key source of information about a 
party’s finances, sales, invoices, and 
contacts. The true value of a database 
is its ease of searchability. Accordingly, 
courts have compelled production of 
database information and required 
the producing party to allow access 
to the electronic forms of such data.’ 
However, some courts have had 
trouble in dealing with discovery of 
databases because they are not fixed 
data, but rather constantly chang- 
ing.'* In addition, the First District 
found that requiring a Florida govern- 
ment agency to search its databases 
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was likely too burdensome, because 
the agency would have had to hire 
additional temporary staff to comply 
with the discovery request. 

The Fifth District in Kyker v. Lopez, 
718 So. 2d 957 (Fla. 5th DCA 1998), di- 
rectly addressed whether production 
of computer sales reports generated 
by a database were discoverable. The 
Kyker decision involved a corporate 
dissolution where shareholder Lopez 
sought a right to inspect and copy 
financial records of a subsidiary of 
Kyker. Kyker refused to allow re- 
view of the electronic database that 
contained the entire financial sales 
reports of all the companies and 
subsidiaries. Lopez filed a motion to 
compel the review of the computer 
sales reports, and Kyker filed a mo- 
tion for protective order. Kyker argued 
that it would be too burdensome to 
produce the computer-generated 
reports. The trial court disagreed, 
and the Fifth District affirmed the 
decision. The Fifth District reasoned 
that Kyker had a burden to show 
how the requested review of financial 
database information subjected him 
to annoyance, oppression, and undue 
expense. While the trial court did not 
have authority to order production of 
future sales data, production of the 
existing database sales information 
was relevant and discoverable. 


Black Boxes and PDAs 

As technology advances, so do 
the sources for electronic discovery. 
Examples of new technologies that 
have become storehouses of valuable 
electronic data include cell phones, 
personal digital assistants (PDAs), 
Palm Pilots, and transportation 
safety recording devices (black boxes). 
Florida courts have been decisive in 
finding that as long as the informa- 
tion contained within these devices 
is relevant to the underlying dispute 
and not privileged, they too can be the 
subject of discovery. 

The Third District found if appro- 
priate parameters are in place to pro- 
tect against production of privileged 
information, the contents of a black 
box are discoverable. In Southern 
Diagnotic Associates v. Bencosme, 
833 So. 2d 801, 803 (Fla. 3rd DCA 
2002), a party had sought an overly 


broad electronic discovery request to 
inspect the defendant’s transporta- 
tion data recorder, or black box. The 
request placed no restrictions on the 
confidentiality of the information, 
or who could review the materials. 
Likewise, no restrictions were placed 
on the expert’s ability to disseminate 
the information to others. On appeal, 
the Third DCA found that because no 
parameters were in place, inspection 
would be improper. However, such 
inspection would be proper if the re- 
questing party could set requirements 
and parameters to ensure the preser- 
vation of confidential information. 
Recently, the Florida Supreme 
Court affirmed the discovery of 
internal notes taken on a PDA. In 
Allstate Indemnity Co. v. Ruiz, 899 
So. 2d 1121 (Fla. 2005), an insurance 
coverage dispute, Allstate denied Ruiz 
coverage involving an auto accident. 
Ruiz sought discovery of the adjuster’s 
PDA notes taken when Ruiz alerted 
Allstate about the car accident. 
The Fourth DCA found the internal 
computer diary notes were relevant 
and should have been produced. The 
Florida Supreme Court affirmed. 


Internal Reviews of Medical 
Performance and Patient 
Information Databases 

The Fifth District in Beverly Enter- 
prises-FL, Inc. v. Ives,832 So. 2d. 161 
(Fla. 5th DCA 2002), denied discovery 
of electronic materials that revealed 
a nursing home’s internal review of 
nursing performance. In Ives, Lynam 
sued Beverly Nursing Home due to 
the apparent negligent care of Ma- 
rie Ives, resulting in her wrongful 
death in May 1998. In discovery, Ives’ 
personal representative sought pro- 
duction of Beverly’s computer-based 
internal peer review evaluations 
and related confidential memoranda. 
Beverly argued against production, 
stating that F.S. §768.40(4) protected 
against review of medical peer review 
evaluations, including nursing home 
care agencies. The trial court granted 
the motion to compel, and Beverly pe- 
titioned for a writ of certiorari to the 
Fifth District. In quashing the order to 
compel, the Fifth District found that 
“the instant case is a clear example 
of a discovery order that violates the 
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protection afforded by the applicable 
statute...” 

Similarly, the Fourth District ruled 
that forensic review of a medical 
group’s computer database is permis- 
sible when there is no alternative 
source for the requested information, 
but safeguards must be in place to 
protect patient records.” In Strasser, 
the plaintiff made repeated document 
requests in which no responsive docu- 
ments were produced. Based upon 
this refusal, the plaintiff then sought 
discovery that included forensic 
review of the defendant’s computer 
database. The defendant’s computer 
expert admitted that over 400 MB 
of responsive material existed, in 
addition to evidence of purged files. 
Plaintiff's expert asserted such files 
could be forensically retrieved. The 
Fourth DCA held that electronic 
discovery via forensic inspection and 
production was proper, upon proof 
that purged files could be retrieved. 
If no less intrusive means existed 
and sufficient parameters were in 
place, such e-production was proper. 


Such parameters included ensuring 
third-party confidentiality of patient 
information. 


Cost Shifting and Bearing the 
Expense of Electronic Discovery 
The debate surrounding electronic 
discovery involves not only what types 
of electronic data can be discovered 
during litigation, but also which party 
(the requesting party or the producing 
party) should have to pay for produc- 
tion of electronic files. Traditionally, 
the producing party bore the costs as- 
sociated with reviewing, copying, and 
producing documents. However, with 
the need to hire forensics experts and 
outside consultants to fully search 
computer servers and backup tapes 
to respond to e-requests, the costs 
associated with electronic discovery 
are often astonishing. While storage 
and review of electronic material are 
often cheaper than manual review of 
printed documents, the initial collec- 
tion and preparation of responsive 
electronic data is often time consum- 
ing and costly. Two Florida cases have 


touched upon the subject. 

In Biomet, Inc. v. Fleury,912 So. 2d 
706 (Fla. 2d DCA 2005), the Second 
District addressed the issue of costs in 
preparing requested electronic data. 
Fleury had sued for injuries sustained 
from a purportedly defective orthope- 
dic medical device. During discovery, 
Fleury sought production of Biomet’s 
internal reports which identified 
the number of its known prostheses 
that contained polyethylene. Biomet 
argued it would take two full weeks 
to review its internal reports and da- 
tabase files to ascertain that kind of 
information. Fleury agreed to pay for 
the costs of such a review, and the Sec- 
ond District allowed the discovery. 

In Centex-Rooney Construction Co. 
v. Martin Co.,725 So. 2d 1255, 1261 
(Fla. 4th DCA 1999), the issue focused 
on whether a law firm could recoup 
costs associated with developing an 
electronic discovery database. In 
Centex, the prevailing party’s counsel, 
Holland & Knight, sought collection 
of $1.9 million in attorneys’ fees and 
$1.3 million in legal costs. A portion of 
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those legal costs was associated with 
developing a computer program to 
catalog, search, and review electronic 
discovery. The Fourth District held 
that the costs attributed to the review 
and searching of electronic discovery 
were reasonable because in complex 
litigation “firm resources to manage 
the volume of discovery are essential.” 
Thus, the trial court did not abuse its 
discretion in including the electronic 
discovery costs in the award of legal 
costs. 

While no Florida court has yet to 
address the issue, cost-shifting has 
become an important issue in elec- 
tronic discovery. Three years ago, 
the Southern District of New York 
in Zubulake v. UBS Warburg, LLC, 
216 F.R.D. 280, 284 (S.D. N.Y. 2003), 
outlined seven factors to determine 
whether the requesting party should 
bear the cost of preparing requested 
electronic discovery. They are the 
extent to which the request is specifi- 
cally tailored to discovery of relevant 
information; availability of informa- 
tion from other sources; total costs of 
production compared to the amount in 
controversy; total costs of production 
compared to the resources available 
to each party; relative ability of each 
party to control costs and the incen- 
tive to do so; importance of the issues 
at stake in the litigation; and relative 
benefits to the parties of obtaining the 
information. Other jurisdictions have 
adopted the Zubulake factors in the 
same or slightly modified form.” 


Impact of Proposed New Federal 
Rules on Electronic Discovery 
The new proposed Federal Rules 
of Civil Procedure, which go into ef- 
fect on December 1, 2006, provide 
sweeping changes in how electronic 
discovery will be handled in the civil 
context. “The amendments are the 
biggest change to the Rules of Civil 
Procedure in a generation or two.”” 
The first major change is found in 
Rule 26(f), which deals with the pre- 
trial conference between counsel to 
iron out ground rules for discovery. 
With the new rule, attorneys must be 
prepared to discuss not only the role 
of electronic data in the dispute, but 
where such electronic data is located 
in their clients’ computer systems. 
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The rule contemplates that counsel 
will conduct investigations of their 
client’s computer systems prior to the 
conference. The rule will also require 
counsel to understand the nature of 
the electronic materials relevant to 
the dispute and how they may impact 
the litigation. During the conference, 
parties must discuss how electronic 
information will be produced and 
how to preserve confidentiality and 
privilege in the event of inadvertent 
production. 

Another important change to the 
federal rules is found at Rule 26(b)(2), 
which states that a party need not 
produce electronically stored informa- 
tion that is “not reasonably accessible” 
because of “undue burden of cost.” The 
amendment to Rule 26(b)(2) appears 
to codify Zubulake and make that test 
the national standard in cost shifting. 
However, it will be up io the courts to 
provide greater guidelines as to what 
types of electronic discovery are not 
reasonably accessible and what con- 
stitutes an undue burden in scanning 
computer systems for discovery. 

Rule 34 has traditionally governed 
the production of documents during 
discovery. Under Rule 34(b), a party 
producing documents had the choice 
of producing them either a) as they 
are kept in the usual course of busi- 
ness, or b) organized and labeled to 
correspond to the categories of docu- 
ments sought in the request. In most 
instances, parties chose to produce 
documents as kept in the ordinary 
course of business, due to the costs 
and difficulty in organizing and label- 
ing materials based upon a specific 
document request. However, Rule 34 
has now been dramatically renovated 
to better address production of elec- 
tronic discovery. Now, production will 
be in a form 1) in which it is ordinar- 
ily maintained, or 2) in a form that is 
reasonably useable. Under this new 
terminology, production no longer 
can occur by organizing production to 
correspond to categories of documents. 
Rather, production “in which it is ordi- 
narily maintained” likely means pro- 
duction of electronic data in its native 
or electronic form. Likewise, “in a form 
that is reasonably useable” means an 
electronic form that is searchable. 
With the introduction of these new 


federal discovery guidelines, eventual 
judicial interpretation will provide a 
more detailed framework for their 
application and use. Nonetheless, 
practitioners will certainly have a 
duty to understand their clients’ po- 
tential sources of electronic data early 
in litigation and to produce electronic 
data in a useable, searchable, and na- 
tive format. 


Spoliation of Electronic Discovery 

Spoliation occurs when a party fails 
to preserve evidence relevant to the 
underlying dispute. One of the crucial 
issues involving claims of spoliation 
is whether the duty to preserve elec- 
tronic evidence occurs at the time the 
lawsuit is served, or if the duty occurs 
prior to the lawsuit when a party hasa 
reasonable belief that certain conduct 
will lead to litigation. Some federal 
courts have declared that a duty to 
preserve electronic evidence occurs 
after the purported misconduct when 
the party has a reasonable belief that 
litigation will ensue.” The U.S. Court 
of Appeals for the First Circuit has 
held that the duty to preserve occurs 
when there have been persistent 
attempts, prior to the filing of a law- 
suit, to obtain documents regarding 
some purported misconduct.” The 
U.S. Court of Appeals for the Fourth 
Circuit has stated that the duty to 
preserve discovery occurs “when a 
party reasonably should know that 
the evidence may be relevant to an 
anticipated litigation.” 

Despite the suggestions of these fed- 
eral courts that the duty to preserve is 
guaranteed prior to the filing of a law- 
suit, the law in Florida is that the duty 
is triggered at the time the lawsuit is 
served.” Florida courts recognize that 
the duty to preserve electronic evi- 
dence arises in two separate contexts 
after the onset of litigation: first-party 
spoliation and third-party spoliation. 
First-party spoliation occurs when a 
named plaintiff or defendant destroys 
electronic data. Third-party spoliation 
occurs when an unnamed party, but 
related entity, who has a contractual 
or legal duty to preserve data, fails 
to retain the information after the 
litigation commences. 

The Fourth District in Strasser v. 
Yalamanchi, suggested that upon 
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evidence of spoliation of electronic 
data, the court should allow broader 
electronic discovery, including forensic 
inspection of a party’s computer sys- 
tems. In Strasser, the court found that 
evidence of purged electronic files, af- 
ter the filing of the lawsuit, warranted 
forensic evaluation of the defendant’s 
hard drive. Strasser also emphasized 
the general duty between all parties 
to preserve electronic evidence after 
the filing of a lawsuit. 

A few jurisdictions outside of Flor- 
ida permit separate causes of action 
for spoliation of electronic or related 
discovery. Such a claim is a separate 
and distinct cause of action, typically 
brought by the plaintiff after the de- 
fendant has destroyed information. 
In Martino v. Wal-Mart Stores, Inc., 
908 So. 2d 342 (Fla. 2005), Justice 
Wells’ concurring opinion suggests 
that there is no independent cause 
of action for spoliation of electronic 
data. In Martino, the plaintiff sued 
Wal-Mart for negligence after she 
suffered an injury when her shopping 
cart collapsed while she was ringing 
up goods at a cashier’s station. During 
discovery, Martino requested inspec- 
tion of the shopping cart, as well as 
electronic surveillance video, both of 
which Wal-Mart could not produce. 
Martino filed a second amended com- 
plaint and added a claim of spoliation. 
At trial, Martino sought an adverse 
inference jury instruction, which 
the trial court denied. Instead, the 
court granted Wal-Mart’s motion for 
directed verdict. 

Martino appealed, arguing that the 
trial court should have allowed an 
adverse inference jury instruction due 
to Wal-Mart’s destruction of electronic 
evidence. The Fourth District found no 
independent cause of action for spolia- 
tion for electronic discovery violation. 
The Florida Supreme Court agreed, 
finding that the use of presumptions 
or sanctions may create serious due 
process concerns. The Florida Su- 
preme Court also found there was no 
independent cause of action for first- 
party spoliation of evidence in Florida. 
Failure to produce the electronic 
material could lead to an adverse 
inference. Because Martino had filed 
suit two years after the incident, and 
no court order required Wal-Mart to 


preserve evidence, an adverse infer- 
ence was not proper. 

After the Martino opinion, the 
Coleman court found that spoliation 
of electronic discovery warranted an 
adverse inference, which resulted in a 
disastrous jury instruction and a large 
damage figure.” 


Conclusion 


“Electronic discovery — or e-discov- 
ery — has become much more com- 
plicated than simply pulling deleted 
e-mail messages off a hard drive.”* 
Attorneys and their clients have a 
duty to understand the existence of 
electronic data relevant to the un- 
derlying disputes and to produce this 
information in a manner that is use- 
able and searchable. Parties also have 
a duty, after the onset of litigation, to 
preserve not only printed materials 
but also underlying electronic data 
through a legal dispute. Failure to 
maintain such data, or produce it 
when requested, can and will have 
disastrous effects. O 
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t is generally recognized that the principal purpose 
of summary judgment procedure is to promote the 
efficient allocation and use of judicial resources,' and 
to protect litigants from having to bear the costs of 
trial when no triable issues exist.” Summary judgment 
has been described as an integral part of Florida’s judicial 
system.’ Summary judgment also safeguards public con- 
fidence in the judicial process by allowing cases in which 
no genuine triable issue is presented to be resolved more 
quickly and economically than would be possible if a trial 
was required.‘ 

Summary judgment in practice, however, has not realized 
its lofty objectives. One serious problem in this respect is 
the inability of a defendant to seek an immediate appeal 
from a denial of a motion for summary judgment. If claims 
are completely devoid of factual merit or legal merit (or 
both), litigants who are required to defend against such 
claims through a trial and subsequent appeal can only 
experience frustration, which may result in disdain for 
the judge, the lawyers, and our system of justice. From our 
perspective as lawyers and judges, we may not fully ap- 
preciate the stress of meritless claims persisting, in some 
cases, for years. The resources required to defend against 
meritless litigation can have an especially deleterious effect 
on small businesses and individual defendants. 

Summary judgment procedure provides an important 
safeguard against unwarranted trials, at least in theory. In 
practice, however, the benefits that summary judgment was 
designed to achieve cannot be realized if the established 
summary judgment standards are not correctly applied at 
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Allowing Interlocutory 
Appeals from Orders 
Denying Summary Judgment 


by Robert G. Kerrigan 


the trial level. Unfortunately, in some state courts today, a 
party who would be entitled to summary judgment based on 
a correct application of those standards may nevertheless 
be forced to submit to trial because interlocutory appeal of 
summary judgment is not available. Such litigants must 
endure precisely the sort of costs the summary judgment 
rule was designed to avoid.° If the trial court fails to apply 
the correct legal principles, appellate review of such an er- 
roneous decision cannot be obtained until after the trial. 

Establishing a workable system of pretrial appellate 
review of orders denying summary judgment would help en- 
sure that the purposes of summary judgment are realized. 
It would protect citizens and businesses from the financial 
and reputational damages that can result from erroneous 
denials of summary judgment at the trial court level. In 
addition, it would preserve scarce judicial resources that 
are otherwise used for meritless cases. An interlocutory 
appeal procedure for denials of summary judgment mo- 
tions could preserve the intended benefits of summary 
judgment and overcome the unnecessary and expensive 
litigation costs caused by trial judges who fail to apply the 
law correctly. The present rule allows for justice delayed 
and effectively denied, and undercuts key objectives of our 
judicial system. 

The purpose of this article is to advocate the adoption 
of a system that would allow some form of interlocutory 
review of orders denying motions for summary judgment 
in Florida. The article begins by discussing the general 
principle prevailing in Florida, and most other jurisdictions, 
barring any interlocutory review of orders denying motions 
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for summary judgment under most 
circumstances. The article will then 
discuss the exceptions to this general 
rule that exist in some jurisdictions, 
and conclude by advocating that 
Florida adopt a system permitting 
at least discretionary review of such 
orders before trial. 

The general rule in Florida, as well 
as in the federal courts and most other 
states, is that a nonfinal order denying 
a motion for summary judgment is not 
appealable as of right.° Such an order 
is not appealable as a “final” order 
because it does not finally dispose of 
the case. It instead prolongs the case 
by requiring a trial on the merits. 
Such an order is not appealable as a 
nonfinal order because it is not within 
the limited classes of such orders for 
which an appeal as of right has been 
provided by law.’ 


Some Limited Exceptions 

A few exceptions to the generally 
prevailing rule of nonreviewability 
have been established by judicial de- 
cision, statute, or rule. Thus, where 
defensive motions for summary 
judgment invoke claims of qualified 
immunity, appealability has been 
recognized under the “collateral 
order” doctrine. This is based on the 
rationale that such orders are “final” 
insofar as the immunity claimed en- 
compasses an immunity from suit as 
well as from liability, so that such an 
immunity claim raises issues separate 
and distinct from those raised by the 
underlying claim on the merits, and 
that the order denying the claim of im- 
munity cannot be effectively reviewed 
following a trial.* While this exception 
to the general rule of nonreviewability 
finds its origin in federal case law, the 
Florida Rules of Appellate Procedure 
have been amended to authorize ap- 
peals from certain types of orders 
denying summary judgment based 
on the same rationale. The Florida 
rules authorize immediate appeal as 
of right from orders which determine 
“that, as a matter of law, a party is 
not entitled to absolute or qualified 
immunity in a civil rights claim aris- 
ing under federal law.”’ A similar 
right of interlocutory appeal exists 
where orders determine “that, as a 
matter of law, a party is not entitled 
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to worker’s compensation immunity.” 
Both of these exceptions appear to be 
based on a recognition that requir- 
ing a defendant to submit to a trial 
against meritless claims constitutes a 
substantial legal injury, separate and 
distinct from the possibility of being 
held liable to the plaintiff. 

The concerns that prompted al- 
lowance of interlocutory review of 
summary judgment denials under the 
collateral-order rationale are rational, 
and have resulted in a beneficial and 
desirable change from the general 
rule prohibiting interlocutory appeals. 
Allowing immediate appeals based 
upon the collateral-order rationale (or 
on the basis of statutory or rule provi- 
sions incorporating that rationale), 
however, does not solve the broader 
problem that is the subject of this 
article. The courts have made clear 
that while a bona fide claim of im- 
munity from suit may support pretrial 
appellate review, the same rationale 
does not extend to the vast majority of 
cases — cases in which the defendant 
asserts an entitlement to summary 
judgment based on the law, or on the 
absence of genuine issues of fact re- 
lating to the underlying claim on the 
merits — despite the significant costs 
to the parties and to the system of 
justice that will result if the defendant 
is inappropriately required to submit 
to a trial. 


Historic Acceptance of the 
Burden of Trial 

In a leading case, Digital Equip. 
Corp. v. Desktop Direct, Inc., 511 U.S. 
863 (1994), the U.S. Supreme Court 
refused to extend the collateral-order 
rationale to an order denying a motion 
for summary judgment based on a 
claimed “immunity from suit” aris- 
ing out of a contractual agreement 
between the parties. In so holding, 
the Court reasoned that such a con- 
tract-based claim of immunity from 
suit did not occupy the same revered 
status in the law as the immunities 
to which the collateral-order doc- 
trine has traditionally been applied 
(principally, the “good faith qualified 
immunity” available to individual 
government actors in response to al- 
leged civil rights violations, and the 
constitutional defense against double 


jeopardy in criminal cases). The Court 
further indicated that the rights of a 
party claiming such a contract-based 
immunity could be vindicated upon 
an appeal after final judgment. The 
Court recognized that a defendant 
who is improperly compelled to pro- 
ceed to trial may suffer injuries that 
are quite real and substantial as a 
result, but held that when balanced 
against countervailing factors, in- 
cluding the cost of meritless appeals 
from correctly rendered summary 
judgment denials, such considerations 
did not warrant an immediate right of 
appeal."! 

The same rationale employed by 
the U.S. Supreme Court in the Digital 
Equipment case precludes pretrial 
review of orders denying summary 
judgment by means of common-law 
certiorari. This form of pretrial review 
is allowed in Florida in a very limited 
class of cases where the party seeking 
review asserts that “irreparable in- 
jury” will result from being compelled 
to go to trial, where injury cannot be 
redressed by an appeal after final 
judgment.” Despite the fact that the 
costs of trying a case to ajury are both 
substantial and usually “non-recov- 
erable” (under the “American Rule” 
which generally denies an award 
of attorneys’ fees to the prevailing 
party), and in that sense irreparable, 
case law holds that the general costs 
and burdens attendant upon trying a 
case do not legally qualify as a form 
of irreparable injury adequate to 
support review by certiorari.'’ Thus, 
certiorari is not available to review 
orders denying motions for summary 
judgment in most cases, although the 
cases clearly recognize that the lack 
of such pretrial review may result in 
precisely the sort of harm that sum- 
mary judgment practice was designed 
to alleviate. A case may last a year or 
more. The cost of a trial can financially 
destroy a business or a party. In light 
of these realities, the blithe historical 
premise that the burdens of a trial 
do not constitute irreparable injury 
needs to be reassessed. 

The foregoing authorities demon- 
strate the competing interests and 
objectives that must be taken into 
account in determining the advis- 
ability of allowing an appeal from an 


} 

2 
| 

q 


*Over 50% of malpractice suits start with client communication, 
calendaring and deadline issues. 


A MEMBER BENEFIT OF 


THE FLORIDA BAR 


Manage your: Communications ¢ Calendars ¢ Deadlines 
e E-mail * To Dos ¢ Conflict Checks * Matters ¢ Billing 


| For a demo disk at no cost* or more information call 800.328.2898 
or go to lexisnexis.com/TMinfo ee 


} 
‘ 
\ 
| 
] 
| 
ient Development Research Solutions Practice Management Litigation Services| 


order denying summary judgment. 
On the one hand, both the parties and 
the judicial system have a general 
interest in seeing that scarce judicial 
resources are allocated in as efficient 
a manner as possible (although, at the 
same time, the party seeking pretrial 
appellate review may also have an 
incentive to delay the resolution of 
the case, and may possibly institute 
an appeal primarily for dilatory pur- 
poses). A plaintiff obviously has an 
interest in resolving the case as soon 
as possible in order to minimize costs, 
and also to minimize the possibility 
that the defendant can dispose of as- 
sets prior to rendition of judgment. 
Allowing pretrial appeals would not 
be inconsistent with these objectives. 
Allowing such appeals could actually 
result in a speedier resolution of the 
case in many instances. 

The general antipathy for “piece- 
meal” review is the rationale for the 
existing rule.'‘ However, while this 
certainly is justification for the final 
judgment rule in general, it is harder 
to justify the lack of pretrial review of 
summary judgment denials on sucha 
basis because summary judgment was 
specifically intended to avoid trials in 
cases where there are no disputed ma- 
terial facts and/or where no legal basis 
exists to justify proceeding further. 

The goal should be to strike the 
proper balance between the general 
policies of the final judgment rule 
and the particular values served by 
summary judgment procedure that 
make pretrial review desirable. Some 
jurisdictions have departed from the 
general rule, at least to the extent 
of allowing some form of appellate 
review prior to trial beyond those few 
types of cases reviewable under the 
collateral order doctrine. 


New York and Delaware Law 
New York law provides that pretrial 
orders denying summary judgment 
are generally appealable, at least 
until such time as final judgment is 
rendered, at which point the order 
becomes merged in the judgment." 
No other state appears to have gone 
as far as New York in allowing re- 
view of such orders. There is a line of 
Delaware cases recognizing a right of 
pretrial review of orders denying sum- 


The traditional rule 
precluding review of 
denials of summary 
judgment rests 
principally upon the 
policies underlying 


the final judgment 


rule generally. 


mary judgment, but only when such 
order is deemed to resolve a “substan- 
tial legal right” that is determinative 
of the case.'° But Delaware does not 
allow review in all such cases, instead 
allowing it only when the denial of 
summary judgment rests upon pure 
issues of law, and not upon a determi- 
nation that genuine issues of material 
fact exist.’ 

Other jurisdictions have provisions 
that would allow pretrial review of 
orders determining summary judg- 
ment in the discretion of the trial 
court.'* Such provisions are similar 
to a provision in the federal statutes 
defining the jurisdiction of the courts 
of appeals. The federal provision, 28 
U.S.C. §1292(b), allows a district court 
judge — when rendering a pretrial 
order not otherwise appealable — to 
state that the order “involves a con- 
trolling question of law as to which 
there is substantial ground for differ- 
ence of opinion and that an immediate 
appeal from the order may materially 
advance the ultimate termination of 
the litigation,” and provides that in 
such cases the order may be immedi- 
ately reviewed in the discretion of the 
appellate court. 

Except for the broad New York 
scheme, the limited rights of ap- 
peal from orders denying summary 
judgment that are recognized under 
the foregoing approaches — though 
perhaps beneficial to some parties 
in particular types of cases — are 
generally insufficient to uphold the 
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interests intended to be served by 
summary judgment procedure. They 
do not provide relief in the usual case, 
where the order denying summary 
judgment cites the existence of unre- 
solved factual issues, and where the 
principal form of “irreparable injury” 
asserted by the party seeking review 
is the burden and expense of being 
compelled to try the case. The benefits 
of summary judgment cannot be real- 
ized unless a general right of review 
of such orders is allowed, either as an 
absolute right or as a matter resting 
within the discretion of the appellate 
court. 


Balancing Competing Interests 

In considering the various options 
available, it is necessary to analyze 
the situation in terms of the potential 
benefit and harm to each party from 
allowing pretrial review. By doing 
so, it may be possible to structure a 
method of pretrial review that could 
be performed in an expedited and 
efficient fashion, with minimal un- 
necessary effort required of counsel. 

As previously noted, the traditional 
rule precluding review of denials of 
summary judgment rests principally 
upon the policies underlying the final 
judgment rule generally — that of 
avoiding “piecemeal” appellate review 
of trial proceedings. The rationale for 
this rule is that allowing “piecemeal” 
reviews of pretrial orders, while per- 
haps efficient in some cases, would 
in the long run be inefficient because 
it would allow separate appeals of 
matters that did not resolve the en- 
tire case, and that could have been 
reviewed pursuant to a single appeal 
from a final judgment. Only appeals 
that would resolve the entire case 
being reviewed would remedy this 
problem. 

The danger of institutional inef- 
ficiency also rests upon the prospect 
that the party seeking immediate 
review may do so purely for tactical 
purposes — such as to delay resolu- 
tion of the case or to increase the 
adversary’s costs — unrelated to the 
prospect that the appeal may actually 
resolve the case without the necessity 
of trial. The time and expense that 
would be wasted on such fruitless 
and unnecessary pretrial appeals 
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are deemed to outweigh, in the large 
picture, any efficiency that could be 
gained from allowing those appeals 
that could resolve the case without 
trial. Any revision in our procedural 
system must address the possibility 
that meritless appeals can be used to 
delay the litigation. 

On the other hand, resolving cases 
by summary judgments can dramati- 
cally promote judicial efficiency. The 
financial benefits to be derived from 
avoiding an unnecessary trial can, of 
course, be quite significant. In addi- 
tion, in the case of a defendant, other 
forms of significant injury may result 
from having to proceed to trial rather 
than being accorded a petition for 
pretrial review of an improper denial 
of summary judgment. The publicity 
of the trial, for example, suggests to 
the public that there is a legitimate 
dispute that may be decided against 
the defendant. If a verdict results 
against the defendant, reputational 
damage done may not be later for- 
gotten. This potential injury poses 
a substantial problem that could, in 
some cases, cause damages beyond 


the cost and inconvenience of a trial. 
Indeed, people who have experienced 
an unfair, protracted, meritless claim, 
allowed to continue by a judge who 
was acting wrongly, may be more 
likely to view the claim as legal extor- 
tion. A good argument can be made 
that the current system allows it to 
happen with greater frequency than 
we might expect. 

Another injury which a defendant 
may incur as a result of not being 
able to appeal a denial of summary 
judgment is the cost of obtaining a 
supersedeas bond. Assume a hypo- 
thetical case in which the defendant 
is entitled to summary judgment, but 
the trial court denies its motion for 
such relief. The defendant is, there- 
fore, required to pay the cost of the 
trial, and after losing is immediately 
subject to execution upon the result- 
ing judgment pending appeal unless 
the defendant posts a supersedeas 
bond. Thus, in addition to the costs 
of trying the case (injury which both 
sides incur), the defendant also stands 
to incur significant damage as a result 
of either having its assets levied upon, 


or by having to post a supersedeas 
bond to avoid such execution." 

We may not have a complete under- 
standing of the scope of the problem. 
When a party who is wrongly denied 
summary judgment ultimately pre- 
vails at trial and no appeal follows, the 
wrong may have been rendered moot, 
but not in a timely fashion and not in 
a manner where the lack of merit in 
the opponent’s position is revealed to 
the public. Directed verdicts, judg- 
ments NOV, and orders granting new 
trials may actually conceal a larger 
problem. Parties and their insurance 
carriers may make business decisions 
to settle following erroneously decided 
summary judgment denials simply to 
avoid the costs that would otherwise 
arise. How many cases can we allow 
where a trial results in a verdict which 
makes our system of justice appear 
out of control? When a meritless claim 
is allowed to continue, every court ap- 
pearance, every ruling, every deposi- 
tion, and every billing statement to 
the aggrieved party adds fuel to the 
fire of disrespect for our system. 

For years, insurance companies 
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and major business lobbyists have 
advanced the proposition of lottery 
justice and a system run amuck. Their 
arguments find great support in cases 
in which businesses must defend 
against bizarre claims, yet cannot 
obtain relief before a jury verdict.” It 
does not serve to promote public confi- 
dence in the system that the eventual 
remedy to correct the mistakes of 
trial judges in most instances is the 
appellate court, but not until after a 
full-blown trial has been held. 


The Proposed Change 

Is it possible to devise a rule and 
procedure that would allow potential 
pretrial review of any orders deny- 
ing summary judgment? Such a rule 


could serve the overall institutional 
objective of allowing summary judg- 
ment to dispose of cases in appro- 
priate circumstances, while at the 
same time avoiding or minimizing 
the undesirable consequences of al- 
lowing an unlimited pretrial right of 
review. Such a system might involve 
using a limited record for review of 
such orders, relieving the appellee of 
any burden of responding unless the 
appellate court determines that the 
appeal presents a prima facie case for 
relief, and providing for a real possi- 
bility of sanctions against appellants 
who are found to have abused the 
right of appeal for improper purposes. 
An essential change in the rule would 
require that orders denying summary 
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judgment state with specificity the 
legal basis for the denial and enumer- 
ate the specific disputed facts that are 
deemed material by the trial court. 

The system proposed here would not 
require certification by the trial court 
as a condition of appellate review, as 
is required by 28 U.S.C. §1292(b) and 
some analogous state provisions. The 
problem with such a requirement 
is that the trial court, in cases such 
as those under consideration, has 
already concluded that the would-be 
appellant is not entitled to summary 
judgment, and is not likely to certify 
that the case is one well-suited for 
immediate review. Since the problem 
under consideration is one principally 
caused by the failure of trial judges to 
correctly apply the law, it seems pref- 
erable that any discretion regarding 
whether the appeal should be allowed 
should be exercised by the appellate 
court. 

Allowing a discretionary right of 
review would greatly improve the pos- 
sibility that summary judgment could 
have its intended effect. By allowing 
an appellate panel to review the order 
denying summary judgment before 
the parties are required to proceed to 
trial, the prospect of avoiding trials 
that are truly unnecessary would be 
significantly improved. 

The right of appeal could be struc- 
tured in such a manner as to minimize 
the burden that the appellee would 
have to incur to respond to the ap- 
peal. For example, provision could be 
made for the matter to be transmit- 
ted to the appellate court solely on 
the basis of the motion for summary 
judgment and for evidence and argu- 
ments to be submitted to the trial 
court in support of or opposition to. 
This would expedite the processing 
of the appeal, minimize the amount of 
work that the appellant would have 
to expend in preparing the appeal, 
and still allow the appellate court to 
properly perform its function. The law 
is well-settled that review of an order 
on a motion for summary judgment is 
conducted de novo.”! Essentially, the 
appellate court would make a “second 
ruling” on the motion for summary 
judgment the trial court has already 
denied. Perhaps the rule could also 
allow the appellant to present a short 
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brief in support of the appeal, along 
the lines of a motion for rehearing or 
new trial, which points out matters 
“overlooked or misapprehended” by 
the order under review, but without 
rearguing points that were already 
discussed in the trial court memo- 
randa. In either event, the burden 
imposed upon the appellate court 
in order to consider such an appeal 
would be minimal. 

Normally, the filing of an appeal 
deprives the trial judge of jurisdiction 
on the matter appealed,” but this 
review could occur with simultaneous 
jurisdiction between the trial and ap- 
pellate courts until the appellate court 
issued an order to show cause to the 


appellee, at which time the trial court 
would lose jurisdiction pending the 
appeal. 

In order to expedite the appellate 
consideration and minimize the ef- 
fort required of the appellee (which 
would, of course, minimize the chance 
an appeal would be taken solely for 
purposes of delay or harassment), the 
right of appeal could be structured in 
such a way that the burden placed on 
the appellee to respond to the appeal 
would be minimal (or nonexistent) 
unless the appeal was deemed by the 
appellate court to present a prima 
facie case for relief.?? Furthermore, 
in cases where the appellate court did 
require a response by the appellee, the 


rule could be structured to minimize 
the burden of such a response, such as 
by requiring the appellee’s brief to re- 
spond only to the points the appellant 
asserts were “overlooked or misap- 
prehended,” or only to those points as 
to which the appellate court requests 
briefing when entering the “show 
cause” order, rather than repeating 
all of the contentions developed in the 
parties’ trial memoranda. 


Conclusion 

A system based on the foregoing 
principles would advance the objec- 
tive of allowing summary judgment 
to resolve cases to which it is properly 
applicable, without unduly increas- 


Visit BlumbergExcelsior’s website at www.blumberg.com or 
call 800 LAW-MART (800 529-6278) to discover legal supplies 


and services that improve law firm productivity. 


Get Your Practice Noticed—Improve Your Image 


e Professional design services 
We'll create your graphics identity 


Imprinted presentation folders—An impressive and affordable 


marketing tool 


Promotional products—Markei your firm with gifts imprinted 


with your logo 


improve Corporate Services 
e Corporate, LLC & LP organization 
e Registered agent services 
e Trademark searches & applications 
e UCC searches & filings 


e Public records searches— accurate, on time, nationwide 


Complete Legal Forms Online 


e Legal forms and single use programs for courts, HUD 1, wills, 


liens, bankruptcy, POA, UCC, etc. 


Corporate Kits and LLC Kits with Corporate Seal 


© Order corporate kits online and get a free clause 

e Order by noon and we'll ship the same day 

Logo and stationery design. ..$99 each; both for $179 e All corporate kits ship free 

Engraved stationery packages. . starting at $317 e Complete with corporate seal, ownership certificates, transfer 


ledger, minutes and by-laws 


LLC kits with operating agreements and units of membership 


on request 


interest certificates; Representative or percent certificates 


Prove You Sent E-mail Messages 
e The Registered E-mail” System—a simple, secure way to proof 
sending, delivery and content of e-mails 
Free Trial! Send 10 Registered E-mail® units at no cost! 


Boost Office Efficiency 


© Indexes, labels, timekeeping and intake systems 
¢ Will and trust supplies, checks and more 


e Discounted legal software 


= 
| 
| 
| 
| = 
| 
e 
e 
| 
| 
| 
| 
| 
Get our latest catalog at www.blumberg.com/catalog BlumbergExcelsior®, Inc. 
800 LAW MART (800 529-6278) —S Fax: 800 561-9018 =www.blumberg.com sé 
THE FLORIDA BAR JOURNAL/OCTOBER 2006 49 oe 


ing the time and expense required to 
resolve cases in general. Of course, 
minimizing the costs of taking an 
appeal does not preclude baseless 
appeals being filed for dilatory pur- 
poses, but other steps could be taken 
to reduce the prospects of such misuse 
of the judicial system. Counsel for ap- 
pellant could be required to provide 
certification of the grounds for appeal, 
with sanctions available for improper 
certifications, similar to the procedure 
used under Rule 11 of the Federal 
Rules of Civil Procedure. 

The availability of such possible 
sanctions for a baseless appeal, to- 
gether with the difficulty of obtaining 
summary judgment in the first place, 
should be sufficient to discourage 
meritless appeals taken solely for 
purposes of delay or harassment. Of 
course, delay would not be a problem 
in those cases where discretionary 
review was not allowed by the appel- 
late court and the trial court retained 
jurisdiction. It should be presumed 
that counsel for would-be appellants 
is familiar with the very demanding 
standards governing entitlement to 
summary judgment, and would not 
seek to take an appeal unless there 
was a realistic probability of prevail- 
ing. This would be particularly true 
if the system were structured as a 
discretionary appeal on a limited 
record, as is suggested here, because 
the taking of the appeal itself would 
not tend to increase the burden on 
the opponent unless the appellate 
court perceived prima facie merit in 
the appeal, whereas the appellant 
itself would necessarily have to incur 
certain expenses simply to take the 
appeal. 

A limited, discretionary right of 
pretrial review from orders denying 
summary judgment would address 
the concerns underlying the final 
judgment rule, while increasing the 
number of cases that can be resolved 
by summary judgment as originally 
intended. The increased burden on the 
system would be far outweighed by the 
benefits of avoiding trial in those cases 
where no genuine issues of material 
fact or no legal basis for the claims ex- 
ist. A system along the lines suggested 
in this article would be effective for 
allocating scarce judicial resources. 0 


Counsel for 
appellant could be 
required to provide 
a certification of the 

grounds for the 
appeal, with sanc- 
tions available for im- 
proper certifications 
similar to the proce- 
dure under federal 
Rule 11. 


' See, e.g., Dalton v. Alston & Bird, 741 F. 
Supp. 1322, 1326 (S.D. Ill. 1996) (purpose 
is to promote judicial efficiency); Lee v. 
Crest Chemical Co., 583 F. Supp. 131 (D. 
N.C. 1984). 

* Little v. Liquid Air Corp., 37 F.3d 1069, 
1076 (5th Cir. 1994) (“A plaintiff should 
not be required to wait indefinitely for a 
trial when the defendant has a meritless 
defense that can be resolved on motion 
for summary judgment. Nor should a 
defendant be required to bear the un- 
necessary costs of delay and trial to 
defend against a claim that has no merit. 
Neither party should be required to bear 
the costs of trying all the issues in a case 
when some can and should be resolved 
on summary judgment. Nor is it fair to 
require other cases to languish on the 
district court’s trial dockets because of 
cases that present no genuine questions 
of material fact.”). 

* See Cia. Ecuatoriana de Aviacion, 
C.A. v. U.S. & Overseas Corp., 144 So. 
2d 338 (Fla. 3d D.C.A. 1962). Summary 
judgment procedure is a well-established 
feature of American jurisprudence. Its 
inclusion in the Federal Rules of Civil 
Procedure has prompted the adoption of 
identical or similar rules in most states, 
including Florida. Under the federal 
rules and parallel state provisions, sum- 
mary judgment is properly granted when 
the pleadings, depositions, answers to 
interrogatories, and admissions on file, 
together with affidavits, if any, show 
that there is no genuine issue as to any 
material fact, and that the moving party 
is entitled to a judgment as a matter 
of law. Frep. R. Civ. P. 56(c); Fia. R. Civ. 
P. 1.510(c); Volusia County v. Aberdeen 
at Ormond Beach, L.P., 760 So. 2d 126 
(Fla. 2000). Summary judgment is an 
appropriate mechanism for disposing of 
cases in which the facts are crystallized 
and there is nothing to be determined 
except questions of law. Moore v. Morris, 
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475 So. 2d 666 (Fla. 1985). 

* See Gen. Star Indem. Co. v. Sherry 
Brooke Revocable Trust, 243 F. Supp. 2d 
605, 619 (W.D. Tex. 2001) (“Summary 
judgment motions permit the [c]ourt to 
resolve lawsuits without the necessity 
of trials if there is no genuine dispute 
as to any material facts and the moving 
party is entitled to judgment as a matter 
of law.”); see also Bailey v. Shelter Mut. 
Ins. Co., 615 N.E.2d 508, 509 (“The pur- 
pose of summary judgment is to resolve 
quickly and inexpensively those disputes 
in which no genuine issue of material fact 
exists and in which one party is entitled 
to judgment as a matter of law.”). 

> See Friedenthal & Gardner, Judicial 
Discretion to Deny Summary Judgment 
in the Era of Managerial Judging, 31 
Horstra L. Rev. 91, 120-121 (2002) (dis- 
cussing the costs to a moving party hav- 
ing to remain in a suit where summary 
judgment should have been granted and 
where immediate interlocutory appeal 
is not available); see also In re Lone Star 
Indus., 776 F. Supp. 206, 217 (D. Md. 
1991) (Absent evidence creating a triable 
issue of fact, “a party moving for sum- 
mary judgment should not be required 
to undergo the expense of preparing for 
and participating in a trial of the issue 
challenged.”); Little, 37 F.3d at 1076. 

See National Assur. Underwriters v. 
Kelley, 702 So. 2d 614, 615 (Fla. 4th 
D.C.A. 1997); see also Gionis v. Headwest, 
Inc., 799 So. 2d 416, 417-18 (Fla. 5th 
D.C.A. 2001); 94th Aero Squadron of Mi- 
ami, Inc. v. Colon, 862 So. 2d 806, 806-07 
(Fla. 3d D.C.A. 2003); Johnson v. Jones, 
515 US. 304, 311-313 (1995); Annotation, 
Reviewability of Order Denying Motion 
for Summary Judgment, 15 A.L.R.3d 899 
(1967). 

7 See Fa. R. App. P. 9.130(a); 28 U.S.C. 
§1292. 

* See, e.g., Behrens v. Pelletier, 516 U.S. 
299, 311 (1996); Johnson v. Jones, 515 
US. 304 (1995). 

Fia. R. App. P. 9.130(a)(3)(C (vii). 

0 R. App. P. 9.130(a)(3)(C)(v). 

"! As the Supreme Court stated in Digi- 
tal Equipment, 511 U.S. 863 (1994), “the 
strong bias of §1291 against piecemeal 
appeals almost never operates without 
some cost. A fully litigated case can no 
more be untried than the law’s proverbial 
bell can be unrung, and almost every 
pretrial or trial order might be called 
‘effectively unreviewable’ in the sense 
that relief from error can never extend 
to rewriting history. [...] It would be no 
consolation that a party’s meritless sum- 
mary judgment motion or res judicata 
claim was rejected on immediate appeal; 
the damage to the efficient and congres- 
sionally mandated allocation of judicial 
responsibility would be done, and any 
improper purpose the appellant might 
have had in saddling its opponent with 
cost and delay would be accomplished. 
Cf. |(Richardson-Merrell, Inc. v. Koller, 
472 U.S. 424, 434 (1985)] (appeals from 
‘entirely proper’ decisions impose the 
same costs as do appeals from ‘injudi- 
cious’ ones). Thus, precisely because 
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candor forces us to acknowledge that 
there is no single, ‘obviously correct way 
to characterize’ an asserted right, [Lauro 
Lines s.rl. v. Chasser, 490 U.S. 495, 500 
(1989)], we have held that §1291 requires 
courts of appeals to view claims of a ‘right 
not to be tried’ with skepticism, if not a 
jaundiced eye. Cf. [Van Cauwenberghe 
v. Biard, 486 U.S. 517, 524-525 (1988)].” 
Digital Equip. Corp. v. Desktop Direct, 
511 US. 863 (1994). 

'2 See generally Martin-Johnson, Inc. v. 
Savage, 509 So. 2d 1097 (Fla. 1987). 

'S See Beverly Enterprises-Florida, Inc. 
v. Lane, 855 So. 2d 1172 (Fla. 5th D.C.A. 
2003); BMW Financial Services NA, LLC 
v. Alger, 834 So. 2d 408 (Fla. 5th D.C.A. 
2003); Wright v. Sterling Drugs, Inc., 287 
So. 2d 376 (Fla. 2d D.C.A. 1973). 

| See generally Johnson v. Jones, 515 U.S. 
304, 315 (1995). 

' See Ginzburg v. Tempco, Inc., 688 
N.Y.S.2d 230 (N.Y. App. Div. 1999); 
Pixel Int’l Network, Inc. v. State, 678 
N.Y.S.2d 922 (N.Y. App. Div. 1998); Winn 
v. Warren Lumber Co., 204 N.Y.S.2d 552 
(N.Y. App. Div. 1960). Section 5701 of 
the Civit Practice Laws AND RULEs is 
the basis for interlocutory appellate 
review in New York of orders denying 
summary judgment. But §5701 actually 
goes much farther than merely allow- 
ing pretrial review of the specific type 
of interlocutory order presently under 
consideration. As the official practice 
comments to §5701 indicate, subsections 
(a)(2)(iv) and (a)(2)(v) of that section are 
broad enough so that almost any pretrial 
order is subject to review under either 
or both of these provisions. See Practice 
Commentaries §§5701:1-5701:3; see also 
David Scheffel, Note and Comment, [n- 
terlocutory Appeals in New York — Time 
Has Come for a More Efficient Approach, 
16 Pace L. Rev. 607 (1996) (noting that 
New York presently allows interlocutory 
review of virtually any pretrial order, and 
arguing in favor of a restriction on such 
broad right of appeal); Renee Forinash 
McElhaney, Toward Permissive Appeals 
in Texas, 29 St. Mary’s L.J. 729, 754 n. 
134 (1998) (stating that New York CPLR 
5701(a) permits review of “virtually any” 
interlocutory order. Although the article 
primarily deals with Texas law, it does 
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contain a good discussion of the vari- 
ous “interests” involved in determining 
whether interlocutory appeals should 
be allowed, and also discusses various 
approaches to allowing greater appeal- 
ability, which have been adopted by 
other jurisdictions (including New York). 
The article argues in favor of allowing a 
(discretionary) right of appeal by permis- 
sion of the trial or appellate court. It also 
cites some empirical studies regarding 
the experience of the federal and state 
courts allowing “discretionary” review 
of interlocutory orders, concluding that 
allowing such review does not impose an 
overly onerous burden on the system. Id. 
at 752, 768. 

'6 See Hessler, Inc. v. Farrell, 226 A.2d 
708 (Del. 1967); Monroe Park Apartments 
Corp. v. Bennett, 232 A.2d 105 (Del. 
1967). 

'7 See Haveg Corp. v. Guyer, 211 A.2d 910 
(1965). 

'S See, e.g., Haw. Rev. Star. §641-1(b). 

'" See, e.g., Bryan v. Brown, 339 So. 2d 
577 (Ala. 1976) (defendant’s motion 
for summary judgment was denied; 
judgment was entered for plaintiff at 
trial; defendant was required to file a 
supersedeas bond; and the case was 
then reversed on appeal) (overruled by 
Nelson v. Lapeyrouse Grain Corp., 534 
So. 2d 1085, 1092 (Ala. 1988); see also 
Cipes v. Mikasa, Inc., 404 F. Supp. 2d 367 
(D. Mass. 2005) (Although affirmed on 
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appeal, in this case, the defendant’s mo- 
tion for summary judgment was denied, 
defendant lost at trial, and defendant’s 
payment of a supersedeas bond was not 
waived pending appeal.). 

»” See, e.g., Anthony Fletcher, Curing Crib 
Death: Emerging Growth Companies, 
Nuisance Suits, and Congressional Pro- 
posals for Securities Litigation Reform, 
32 Harv. J. on Leais. 493, 500 (1995) 
(noting that “[w]hile summary judgment 
motions provide a modicum of protection 
against frivolous and meritless claims, 
they often fail to protect emerging growth 
companies from nuisance suits”); see also 
William M. Lafferty & W. Leighton Lord 
III, Towards a Relaxed Summary Judg- 
ment Standard for the Delaware Court of 
Chancery: A New Weapon Against “Strike” 
Suits, 15 Dev. J. Corp. L. 921 (1990). 

*! The Florida Bar v. Rapoport, 845 So. 
2d 874 (Fla. 2003); Volusia County v. 
Aberdeen at Ormond Beach, L.P., 760 So. 
2d 126 (Fla. 2000). 

* See FLA. R. App. P. 9.600(a), (b). 

*S A provision similar to that used under 
FLA. R. App. P. 9.100, for common-law cer- 
tiorari and other “original proceedings” 
could be used, under which the party op- 
posing the appeal is not required to take 
any action unless and until the appellate 
court enters an order to show cause, on 
the basis of a determination that the 
appeal appears to present a prima facie 
case for relief. 
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FEDERAL PREEMPTION 
MEDICAL 
DEVICE CASES 


by Donna B. DeVaney and Patrick A. Hamilton 


ederal preemption is a powerful defense for device 

manufacturers in Class III medical device cases. 

The majority of federal appellate courts around 

this country have ruled in favor of device manu- 
facturers based on this defense, and they have gone on 
to dismiss plaintiffs’ state law tort claims with prejudice. 
However, the 11th Circuit sits alone like an island on the 
subject, having issued an opinion where it found no federal 
preemption in a Class III medical device case. Because 
neither the U.S. Supreme Court nor the Florida Supreme 
Court has issued opinions on the subject, and Florida 
courts are not bound by decisions out of the 11th Circuit, 
the defense of federal preemption can still be a powerful 
tool for the defense in this state. Therefore, it is imperative 
that defense counsel representing device manufacturers 
in Florida understand this defense and continue to stay 
abreast of cases decided not only in Florida, but throughout 
the country. 


Class Ill Medical Devices 

The Medical Device Amendments (MDA), 21 U.S.C. §360c 
et seq., to the Food, Drug and Cosmetic Act, 21 U.S.C. §301 
et seq., set forth a comprehensive regulatory scheme gov- 
erning the sale of medical devices in the U.S.' The MDA 
divides medical devices into three classes. Class I devices, 
such as tongue depressors and elastic bandages, pose little 
or no risk of illness or injury, and are “subject only to mini- 
mal regulation.” Class II devices, such as powered wheel 
chairs and some pregnancy test kits, are “potentially more 
harmful,” and manufacturers of such devices “must comply 
with federal performance regulations known as ‘special con- 
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trols.” Finally, the most strictly regulated devices — Class 
III devices, such as pacemakers and breast implants — are 
“devices that either ‘presen|t] a potential risk of illness or 
injury, or which are ‘purported or represented to be for use 
in supporting or sustaining human life or for a use which 
is of substantial importance in preventing impairment of 
human health.” 

Before a manufacturer can market a Class III device, 
it must obtain approval from the FDA. There are three 
distinct routes to obtain approval. Under the first route, 
devices can be sold if they are cleared under the 510(k) 
process, 21 U.S.C. §360(k), which allows manufacturers to 
sell devices that are “substantially equivalent” to a device 
that pre-dates the MDA. The 510(k) process merely estab- 
lishes whether a pre-1976 device and a post-1976 device are 
equivalent, and places no “requirements” on the device.” 

Under the second route, devices representing new tech- 
nology may be marketed under an investigational device 
exemption (IDE), an experimental regimen that allows for 
unapproved devices to be used in human clinical trials.° 
“The application for an IDE is itself fairly extensive, and 
the FDA will not approve an IDE if there is reason to be- 
lieve the device will be ineffective or present unreasonable 
safety risks to patients.” 

Under the third route, manufacturers may obtain ap- 
proval through the FDA’s “premarket approval” or “PMA” 
process, in which “the manufacturer must provide the FDA 
with ‘reasonable assurance’ that the device is both safe and 
effective.”* The PMA is a “rigorous” process under which 
“{mlanufacturers must submit detailed information regard- 
ing the safety and efficacy of their devices, which the FDA 
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1,200 hours on each submission.” 

Approval of a Class III medical 
device through the PMA process of- 
ten begins with an IDE clinical trial. 
Near the end of the clinical trial, the 
manufacturer will submit a PMA 
application seeking FDA approval to 
sell the device in the U.S. Applications 
include a summary of the device’s 
safety and effectiveness, including 
contraindications, warnings, and 
precautions; detailed device descrip- 
tion and manufacturing information; 
performance standards; technical 
manuals; and package inserts and 
labels. The manufacturer will also 
provide the FDA with information 
about the design of its device and its 
components, including specifications 
for the various materials used to 
manufacture the device. 

The device may then be reviewed 
by a panel of nongovernmental ex- 
perts such as the Orthopedic and 
Rehabilitation Devices Panel, a group 
designated to review and provide the 
FDA with recommendations on PMA 
applications for orthopedic devices. 
The panel determines whether the 
data submitted by the manufacturer 
meets the safety and effectiveness 
criteria required by the FDA and, if 
so, recommends approval of the man- 
ufacturer’s PMA application. The FDA 
reviews the panel’s suggestions and 
often asks that additional information 
be provided to determine whether 
there is “reasonable assurance that 
the device is safe and effective for its 
intended use.”!” 

Upon FDA approval of a PMA ap- 
plication, the medical device can be 
sold in the U.S. Device manufacturers 
must then manufacture and market 
devices in conformity with the design, 
manufacturing, and labeling require- 
ments the FDA established. They are 
prohibited from deviating from these 
processes in any way that would af- 
fect the safety or effectiveness of the 
device. 


Federal Preemption 

The affirmative defense of federal 
preemption is a product of our nation’s 
dual federal-state system. Under the 
supremacy clause of the U.S. Constitu- 
tion, state law must give way to fed- 
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then reviews, spending an average of 


eral law when Congress intends a pre- 
emptive result.'? Congress evidences 
its intent to preempt state law either 
through express statutory language or 
by creating a federal statutory scheme 
that implies a preemptive intent.'* 
When Congress enacted the MDA 
and gave the FDA the authority to 
regulate medical devices, it sought to 
protect innovations in device technol- 
ogy from being “stifled by unneces- 
sary restrictions.”'* To accomplish 
that goal, Congress included in the 
MDA the following provision, which 
expressly preempts certain state law 
requirements governing medical de- 
vices: 
[NJo [s]tate or political subdivision of a 
[s]tate may establish or continue in ef- 
fect with respect to a device intended for 
human use any requirement — (1) which 
is different from, or in addition to, any 
requirement applicable under this [Act] 
to the device, and (2) which relates to the 
safety or effectiveness of the device or to 
any other matter included in a require- 


ment applicable to the device under this 
[Act].'° (emphasis added) 


Express Preemption 

The U.S. Supreme Court’s decision 
in Medtronic, Inc. v. Lohr, 518 U.S. 470 
(1996), provides the framework for 
preemption analysis under §360k(a). 
In Lohr, the Supreme Court ad- 
dressed whether the MDA expressly 
preempted state tort claims involving 
a Class III medical device approved 
through the 510(k) process. The Lohr 
court read §360k(a) to demand three 
things: 1) the imposition of a specific 
federal requirement that; 2) applied 
to a particular device; and 3) focused 
on the safety and effectiveness of the 
device."* If those criteria are satisfied, 
states are prohibited from having “re- 
quirements” that are different from or 
in addition to the FDA’s requirements 
regulating the device. 

In a fractured opinion (4-4-1), 
the Lohr court held that §360k(a) 
did not preempt state tort claims 
involving Class III medical devices 
approved through the 510(k) process 
because the FDA’s review of a 510(k) 
application addresses “substantial 
equivalence” rather than “safety and 
effectiveness.”'' The Court found 
that because the less-rigorous 510(k) 
process focuses on a device’s “equiva- 
lence” to an existing product rather 


than safety, the 510(k) process did 
not give rise to any “specific” federal 
“requirement,” and §360k(a) was not 
implicated.'* The Court stated, how- 
ever, that “[t]he §510(k) notification 
process is by no means comparable 
to the PMA process”’’ and suggested 
that its analysis and decision would 
have been different if the device had 
weathered the PMA process.”° 

e Device Specific Federal Require- 
ments — Unlike the 510(k) notifica- 
tion process at issue in Lohr, the PMA 
process addresses the “safety and 
effectiveness” of Class III medical de- 
vices and, therefore, has been found to 
preempt state law claims. Indeed, “the 
entire purpose of the PMA process is 
for the FDA to obtain a ‘reasonable 
assurance’ that the device is safe and 
effective.”’! Manufacturers argue that 
FDA regulation of Class III medical 
devices approved through the PMA 
process constitutes the imposition of 
“specific” federal “requirements” that 
focus on the device’s “safety and ef- 
fectiveness,” thereby preempting state 
tort law claims that would impose 
“requirements” that are different from 
or in addition to the FDA’s require- 
ments. 

For example, device manufactur- 
ers contend that when a jury holds a 
manufacturer liable for using (or not 
using) a particular design or warning, 
it is imposing specific “requirements” 
on the medical device.”? Therefore, the 
central question to a PMA preemp- 
tion analysis is whether common law 
duties imposed by state tort law are 
“requirement(s| that are different 
from, or in addition to, any require- 
ment applicable .. . to the device un- 
der the MDA, and therefore explicitly 
preempted by 21 U.S.C. §360k(a).””* 

Since Lohr, the overwhelming 
majority of the federal circuit courts 
of appeal that have decided the issue 
— including the Third, Fifth, Sixth, 
Seventh, and Eighth circuits — have 
concluded: 1) the PMA process results 
in FDA-imposed “specific” federal 
“requirements”; and 2) state law tort 
claims made with respect to such 
PMA-approved devices can impose 
requirements on the design, manu- 
facture, and marketing of medical 
devices and can, therefore, amount to 
a “specific” state “requirement” trig- 
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gering preemption.” A vast majority 
of federal district courts have also 
reached the same conclusion.” In ad- 
dition, numerous state courts have 
also found the PMA process creates 
“specific” federal “requirements.” 

In Horn v. Thoratec Corp., 376 F.3d 
163 (3d Cir. 2004), the Third Circuit 
addressed preemption in a case involv- 
ing the HeartMate heart pump. Tho- 
ratec received an IDE by the FDA to 
begin clinical trials, and later received 
FDA approval to sell the HeartMate 
after a PMA and PMA supplement 
review process.”’ The Horn court con- 
cluded that there was “no doubt” that 
the lengthy PMA process “imposed 
mandatory conditions...pertaining 
to the HeartMate’s manufacturing, 
packaging, storage, labeling, distribu- 
tion and advertising” that triggered 
federal preemption.”** The court, 
noting “it is firmly established that 
a ‘requirement’ under §360k(a) can 
include legal requirements that arise 
out of state common-law damages 
actions,” dismissed plaintiff’s com- 
mon law negligence claims because 
the claims would impose substantive 
requirements on Thoratec that would 
conflict with, or add to, those imposed 
by the FDA.”’ 

Similarly, the Eighth Circuit in 
Brooks v. Howmedica, Inc., 273 F.3d 
785 (8th Cir. 2001), concluded that 
the FDA’s PMA review does impose 
specific federal requirements that pre- 
empt state law tort claims. The Brooks 
court was influenced by six facts: 1) 
The manufacturer’s submissions to 
the FDA included detailed informa- 
tion concerning the design, possible 
side effects and post-operative com- 
plications, manufacturing procedures, 
testing, and proposed labeling; 2) the 
FDA took significant time in review- 
ing the initial PMA application; 3) the 
FDA reviewed the device’s safety and 
warnings when concerns were raised 
after approval; 4) the FDA imposed 
specific conditions in granting PMA 
approval, including provisions for 
specific language for the device warn- 
ing label; 5) the FDA prohibited the 
manufacturer’s deviation from the 
specific labeling requirements; and 6) 
the FDA specifically found the device 
was sufficiently “safe and effective” to 
allow marketing.” 


The Fighth Circuit determined 
that the plaintiff’s claims conflicted 
with the FDA’s requirements and 
dismissed the case, holding: “A jury 
finding of negligent failure to warn 
would be premised on the fact that the 
label for [the device] was not written 
in a particular way or did not contain 
certain information. This would be 
equivalent to a state regulation im- 
posing specific label requirements.”*! 

In Kemp v. Medtronic, Inc., 231 
F.3d 216, 226-27 (6th Cir. 2000), the 
Sixth Circuit found plaintiff's prod- 
uct liability claims were preempted 
because “PMA approval by the FDA 
constitutes approval of the product’s 
design, testing, intended use, manu- 
facturing methods, performance 
standards and labeling” and is “spe- 
cific to the product.” The court further 
explained that it is the “totality of 
the design, manufacturing processes, 
and labeling — when coupled with 
the prohibition against modifying 
them — that represents the specific 
federal requirement applicable under 
[the MDA] to the device.”*” The court 


cautioned that “[t]o permit a jury to 
find Medtronic negligent for a manu- 
facturing defect would be to impose 
a requirement different from and in 
addition to those established by the 
FDA.”32 

Most recently, the Seventh Circuit 
in McMullen v. Medtronic, Inc., 421 
F.3d 482, 488 (7th Cir. 2005), held 
the plaintiffs’ common law claims 
involving a Class III medical device 
approved through the PMA process 
were preempted by the MDA. 

The 11th Circuit is the only federal 
circuit court of appeals to have decided 
that the PMA process does not result 
in FDA-imposed federal requirements 
in a case involving a Class III medi- 
cal device.** However, state courts in 
Florida, Georgia, and Alabama are 
not bound by the opinions of the 11th 
Circuit Court of Appeals. Instead, 
opinions of the 11th Circuit are con- 
sidered merely persuasive authority.” 
Moreover, as the 11th Circuit itself 
candidly acknowledged, its decision 
is “at odds with the results reached 
in a number of cases both before and 
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after the Supreme Court’s decision in 
Lohr.”** 

The only Florida case to touch on 
the preemptive effect of the MDA on 
Class III medical devices is Hernan- 
dez v. Coopervision, Inc., 691 So. 2d 
639 (Fla. 2d DCA 1997), which was 
decided shortly after Lohr. In Her- 
nandez, the plaintiff suffered an eye 
injury, which he claimed was caused 
by defendants’ extended-wear contact 
lenses.*’ He sued defendants alleg- 
ing negligence and strict liability.** 
Defendants filed a motion for sum- 
mary judgment arguing that because 
the contact lenses were a Class III 
medical device, which received FDA 
approval through the PMA process, 
plaintiff’s claims were expressly pre- 
empted by 21 U.S.C. §360k(a) of the 
MDA. 

The Second District noted that 
when state law requirements merely 
parallel those imposed by federal law, 
preemption does not apply.*® If, how- 
ever, state law tort claims mandate 
requirements different from or in 
addition to FDA requirements, such 
claims may be preempted.*’ Because 
the defendants in Hernandez “did not 
carefully compare the preempting 
federal requirements and preempted 
state requirement in their motion 
for summary judgment as required 
by [Lohr],” the Second District was 
unable to evaluate the defendants’ 
position and denied their motion.*! 

Nevertheless, the Hernandez court 
emphasized that the preemption in- 
quiry under §360k and Lohr requires 
a careful comparison between the 
specific requirements imposed by 
federal law and the specific require- 
ments that would be imposed by a 
tort judgment under state law to 
determine whether the state lawsuit 
would impose requirements “different 
from or additional to” those imposed 
by federal law.” 

e Safety and Effectiveness — Manu- 
facturers typically argue that prod- 
ucts liability claims clearly seek to 
impose state law requirements, which 
affect the safety and effectiveness of 
the medical device at issue, that are 
different from or in addition to those 
imposed by the FDA because the 
claims do nothing more than second- 
guess the exacting standards devel- 
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oped by the FDA. Any jury verdict in 
the plaintiff’s favor would necessarily 
challenge the FDA’s safety and ef- 
ficacy determinations, as well as the 
design, manufacturing processes, and 
warning labels the agency approved. 

To illustrate, in a case where a 
plaintiff alleges that a manufacturer 
was negligent in designing, testing, 
and manufacturing a device, the 
manufacturer will argue that any 
such claims which seek to redesign 
the device and change the manufac- 
turing process by injecting a standard 
of care different from, or more than, 
the exacting standards imposed by 
the FDA are expressly preempted 
because the claims are directly at odds 
with the FDA’s determination that the 
device is safe and effective without the 
changes. 

The argument is the same with 
respect to failure to warn claims. 
Plaintiffs’ failure to warn claims nec- 
essarily depend on the impermissible 
contention that the FDA-approved 
label should contain something “in 
addition to or different from” the lan- 
guage the FDA allowed or required. 
Because the plaintiff seeks to prevail 
by imposing safety and effectiveness 
requirements other than those ap- 
proved by the FDA in the PMA pro- 
cess, manufacturers have successfully 
argued that failure to warn claims are 
preempted.*® 

When a lawsuit is filed against a 
manufacturer of a Class III medical 
device, the plaintiffs are, in essence, 
attempting to assert claims that will 
later allow them to convince a jury 
that a manufacturer’s design was not 
safe, that its manufacturing process 
could somehow have been better, 
and/or that its label could have been 
clearer if different language or warn- 
ings were included. All of these claims 
second-guess the FDA, and they seek 
to have a jury impose requirements 
on a manufacturer that are “different 
from or in addition to” those required 
by the FDA. For that reason, the ma- 
jority of courts have found that state 
law tort claims asserted against a 
Class IT medical device manufacturer 
are preempted by the MDA. 

e The FDA Endorses Preemption 
— The FDA’s most recent activity 
bolsters device manufacturers’ pre- 


emption defense. The FDA recently 
began intervening in cases where 
plaintiffs seek to impose — via state 
law tort claims — requirements in 
addition to or different from FDA- 
imposed requirements for medical de- 
vices. The FDA has submitted amicus 
curiae briefs endorsing preemption 
principles in a number of medical 
device cases. The FDA filed its most 
recent amicus brief in Horn, in which 
it endorsed preemption principles 
consistent with the majority view of 
the Third, Fifth, Sixth, Seventh, and 
Eighth circuits and unequivocally 
expressed the opinion that state com- 
mon law claims involving Class III 
medical devices approved through the 
PMA process are preempted.** 

The FDA explained that the rigor- 
ous PMA and PMA supplement pro- 
cesses involve careful expert weigh- 
ing of complex scientific issues and 
impose specific federal design, label, 
and manufacturing requirements.” 
The FDA also stated that common 
law tort actions not only conflict with 
those federal requirements, but also 
“threaten the statutory frame work for 
the regulation of medical devices.”*® 

“There are very strong public 
policy considerations that support 
the government’s view that PMA ap- 
proval by [the] FDA preempts a state 
common law tort suit that would, if 
successful, impose liability when a 
manufacturer is doing only what [the] 
FDA approved.’ These include the 
danger posed by litigation that, 
creates pressure on manufacturers to 
add warnings that [the] FDA has neither 
approved, nor found to be scientifically 
required, or withdrawal of FDA-approved 
products from the market in conflict with 
the agency’s expert determination that 
such products are safe and effective. This 
situation can harm the public health by 
retarding research and development and 
by encouraging “defensive labeling” by 
manufacturers to avoid state liability, 
resulting in scientifically unsubstantiated 
warnings and under-utilization of benefi- 
cial treatments.** 


Implied Preemption 

In addition to express preemption 
arguments, Class III medical device 
claims are likely to face a motion for 
summary judgment based on implied 
preemption.** Implied preemption 
differs from express preemption in 
that it turns on an “actual conflict,” 
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rather than an express statutory pre- 
emption clause.’ That is, when state 
law conflicts with, interferes with, or 
otherwise presents “an obstacle to 
the accomplishment and execution 
of the full purposes and objectives of 
Congress,” the state law is impliedly 
preempted. It also arises when a state 
law tort claim imposes a standard 
that “makes it impossible for private 
parties to comply with both state and 
federal law.”*! 

In Buckman Co. v. Plaintiffs’ Legal 
Comm., 531 U.S. 341 (2001), the US. 
Supreme Court considered whether 
a conflict between the FDA’s medical 
device regulatory regime and certain 
state tort claims gave rise to implied 
preemption. There, the plaintiffs 
argued that the defendant medical 
device manufacturer made fraudu- 
lent representations to the FDA to 
obtain FDA approval for its device. 
Plaintiffs argued that but for those 
alleged fraudulent disclosures, the 
agency would not have approved the 
device, and, thus, the plaintiffs would 
not have used the device.” 

The Supreme Court held the plain- 
tiffs’ “fraud on the FDA” claims were 
impliedly preempted because allowing 
them to proceed would threaten the 
federal regulatory regime for medical 
devices.** The Court noted that “[a]s a 
practical matter, complying with the 
FDA’s detailed regulatory regime in 
the shadow of 50 states’ tort regimes 
[would] dramatically increase the 
burdens facing potential applicants,” 
such that medical device manufactur- 
ers might refuse to submit potentially 
beneficial devices for regulatory ap- 
proval out of fear of “unpredictable 
civil liability.”™ 

Similarly, in Webster v. Pacesetter, 
Inc., 259 F. Supp. 2d 27 (D.D.C. 2003), 
the U.S. District Court for the Dis- 
trict of Columbia held the plaintiff's 
failure to warn and fraud claims 
were impliedly preempted where 
the plaintiff alleged the defendant 
had failed to comply with the FDA’s 
various requirements pertaining to 
labeling, design, and adverse event 
reporting.” In doing so, the court 
rejected the plaintiff's argument that 
if the FDA had known of the alleged 
product defect, and if the defendant 
had investigated all the adverse 


events, the plaintiff would not have 
been injured. The court also warned 
that the plaintiff's approach would 
“only invite a jury to speculate about 
what the FDA... might do if the facts 
were different.” 


Conclusion 

Preemption is a powerful tool that 
has worked to bar state law tort 
claims involving Class III medical 


devices filed throughout this coun- 
try in both state and federal courts. 
Plaintiffs’ attorneys litigating claims 
involving Class III medical devices 
approved through the PMA process 
can expect to face a motion for sum- 
mary judgment based on express and 
implied preemption. In presenting a 
motion for summary judgment based 
on the preemption defense, defense 
counsel should focus on the specific 
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requirements imposed by federal law 
(i.e., the specific design specifica- 
tions, manufacturing standards, and 
labeling requirements imposed by 
the FDA) and detail for the court how 
the specific requirements sought to 
be imposed by the plaintiff (i.e., the 
product should have been designed 
differently, the product should have 
been manufactured differently and/or 
the product should have been labeled 
differently) would impose require- 
ments “different from or additional 
to” those imposed by federal law. 

The key to presenting this defense 
effectively is to clearly set out for the 
court how a judgment in the plaintiff's 
favor will impose requirements on 
the manufacturer that are “different 
from or additional to” those imposed 
by federal law.Q 
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LABOR AND EMPLOYMENT LAW 


by Leonard J. Dietzen III 


The U.S. Supreme Court Announces New Rule for 
First Amendment Free Speech Cases: 
Public Employee Whistle-blowers Need Not Apply 


n May 30, 2006, the U.S. 

Supreme Court issued 

its opinion in Garcetti v. 

Ceballos, 126 S. Ct. 1951 
(2006), a long-awaited decision! 
which will impact millions of public 
employees nationwide. In Cebal- 
los, the Court examined more than 
three decades of First Amendment 
precedents and held that the First 
Amendment does not protect public 
employees from discipline when they 
make statements regarding matters 
of public concern pursuant to their 
official duties. In so holding, the 
Court created a firm line between 
public employees who make state- 
ments concerning public matters? 
as citizens and those who make 
statements as part of their jobs. As 
a result, the latter must seek redress 
in other forums, such as civil service 
systems, union grievance provisions, 
or state and federal whistle-blower 
laws, when they are disciplined. 
This article examines the Ceballos 
test and its likely impact on public 
employees in Florida. 


Ceballos’ Speech 

Richard Ceballos began his em- 
ployment as a deputy district at- 
torney for the Los Angeles County 
District Attorney’s Office in 1989.° 
During the cases’ relevant period, 
Ceballos was a calendar deputy, 
who exercised certain supervisory 
responsibilities over other prosecut- 
ing lawyers. Defense attorneys would 
commonly request calendar deputies 
to investigate pending cases.’ In 
February 2000, a criminal defense 
attorney asked Ceballos to review 
the facts in an affidavit submitted by 


the Los Angeles County Sheriff’s De- 
partment to obtain a critical search 
warrant because he believed they 
were false. At the time, a motion to 
traverse (i.e., challenge the warrant) 
was pending. 

After reviewing the details in the 
affidavit and conducting an on-site 
investigation of the crime scene, 
Ceballos concluded that the deputy’s 
affidavit contained serious misrep- 
resentations.° Ceballos verbally 
relayed his conclusions to his two 
supervisors, and then gave them a 
disposition memorandum recom- 
mending dismissal of the criminal 
case. After a telephone conversation 
with the warrant affiant, Ceballos 
presented his supervisors with a 
second memorandum that was again 
critical of the sheriff’s department’s 
handling of this case.° Ceballos’ two 
written statements‘ resulted in a 
heated meeting to discuss the affida- 
vit with the affiant, other employees 
from the sheriff's department, and 
his two supervisors. In the meeting, 
Ceballos was sharply criticized by 
the sheriff’s department. 

Despite Ceballos’ belief that the 
criminal case should be dismissed, 
his supervisors decided to press 
ahead with the prosecution, pending 
the disposition of the motion to tra- 
verse. At the hearing challenging the 
validity of the warrant, Ceballos was 
called by the defense and testified as 
to his concerns about the affidavit. 
The Court rejected the challenge to 
the warrant and upheld the search. 


No Good Deed Goes Unpunished 
Following the submission of his 
memoranda criticizing the sher- 


iff’s department’s handling of the 
criminal case and recommending 
dismissal of the charges, Ceballos 
alleged that his employer retaliated 
against him by 1) reassigning him 
from his calendar deputy duties to a 
trial deputy position; 2) transferring 
him to another courthouse which 
required a significantly longer com- 
mute; and 3) denying him a promo- 
tion.® Initially, Ceballos challenged 
these employment actions by filing 
an internal grievance. After losing 
because of a determination that he 
had not suffered any retaliation, 
Ceballos next sued in federal dis- 
trict court alleging under 42 U.S.C. 
§1983 that his employer violated 
his rights guaranteed by the First 
and Fourteenth amendments. The 
district court granted the employer’s 
summary judgment, and opined that 
because Ceballos wrote his memo- 
randum pursuant to his employment 
duties, he was not protected by the 
First Amendment.° 

On appeal, the Ninth DCA re- 
versed and held that criticizing the 
sheriff’s department, as set forth in 
Ceballos’ memoranda, constituted 
protected speech under the First 
Amendment." To reach its conclu- 
sion, the Court relied on its inter- 
pretation of the Supreme Court’s 
decisions in Pickering v. Board of 
Education, 391 U.S. 563 (1968), Con- 
nick v. Myers, 461 U.S. 138 (1983), 
and Ninth Circuit precedent. The 
circuit court’s application of Picker- 
ing and Connick is worthy of discus- 
sion because on appeal, the Supreme 
Court in Ceballos explained not only 
why the circuit court’s reading of its 
precedent was flawed, but it also set 
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forth firm guidelines for all future 
First Amendment public employee 
free speech cases. 


Pickering and its Progeny 

In Pickering, a public school teach- 
er wrote a letter to the local newspa- 
per attacking how the school board 
handled its bond issue proposals, and 
its allocation of financial resources 
between the school’s educational and 
athletic programs. Additionally, the 
letter accused the superintendent 
of schools of attempting to prevent 
school district teachers from oppos- 
ing or criticizing the proposed bond 
issue.'! As a result, the board fired 
the teacher. 

Following the teacher’s dismissal, 
the board held a hearing where it de- 
termined that the publication of the 
letter, which it found contained false 
statements, was “detrimental to the 
efficient operation and administra- 
tion of the schools of the district.”” 
The board and the Illinois courts 
rejected the teacher’s claim that the 
writing of the letter was protected 
free speech." 

On appeal, however, the Supreme 
Court agreed with the teacher and 
held that his letter was protected 
speech. The court opined that absent 
proof that the teacher knowingly or 
recklessly made false statements, 
speaking on issues of public impor- 
tance may not furnish the basis for 
his dismissal from public employ- 
ment.'* However, the Court acknow]- 
edged that the government, as an 
employer, has a different interest in 
regulating the speech of its employ- 
ees than the speech of its citizens in 
general. The Court reasoned that the 
“problem in any case is to arrive ata 
balance between the interest of the 
teacher, as a citizen, in commenting 
upon matters of public concern and 
the interest of the [s]tate, as an em- 
ployer, in promoting the efficiency 
of the public services it performs 
through its employees.”"” 

In applying its new balancing 
test, the Court determined that 
the letter, which was critical of the 
board’s allocation of funds, was not 
directed toward any person with 
whom the teacher would normally be 
in contact in the course of his daily 
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The Court in 
Connick v. Myers 
amplified the 
importance of 
citizen speech for 
the purpose of 
First Amendment 
jurisprudence in the 
public employment 
context. 


work activities as a teacher. Thus, 
the Court rejected the board’s con- 
tention that the teacher’s working 
relationship with the board and the 
superintendent was a close working 
relationship that required personal 
loyalty and confidence.’ In tipping 
the balance in favor of the teacher, 
the Court opined: 

In a case such as the present one, in 
which the fact of employment is only tan- 
gentially and insubstantially involved in 
the subject matter of the public commu- 
nication made by a teacher, we conclude 
that it is necessary to regard the teacher 


as the member of the general public he 
seeks to be.'’ 


In a landmark decision applying 
the Pickering balancing test, the 
Court in Connick v. Myers, 461 US. 
138 (1983), amplified the importance 
of citizen speech for the purpose of 
First Amendment jurisprudence in 
the public employment context.'* 
Justice White began the Court’s 
opinion by reaffirming Pickering’s 
holding that “a public employee does 
not relinquish First Amendment 
rights to comment on matters of 
public concern by virtue of govern- 
ment employment.”'® The Court 
revisited the problem of balancing 
the government’s interest as an em- 
ployer and the employee's interest 
as a citizen and “return[ed] to this 
problem [to] consider whether the 
First and Fourteenth Amendments 
prevent the discharge of a state 
employee for the circulating of a 
questionnaire concerning internal 
office affairs.””” 

The plaintiff in Connick, Sheila 


Myers, was employed as a pros- 
ecutor in New Orleans. After being 
informed that she was going to be 
transferred to prosecute cases in 
a different section of the criminal 
court, Myers strongly expressed her 
opposition to the move to several su- 
pervisors including her boss, District 
Attorney Harry Connick. In addi- 
tion, she prepared and distributed a 
questionnaire to fellow prosecutors 
soliciting their views concerning the 
office transfer policy, office morale, 
the need for a grievance committee, 
the level of confidence in supervi- 
sors, and whether employees felt 
pressured to work in political cam- 
paigns. Connick terminated Myers 
for refusing to accept her transfer 
and informed her that distributing 
her questionnaire was an act of in- 
subordination.”! 

Myers filed suit against Con- 
nick alleging that she was unlaw- 
fully terminated for exercising her 
constitutionally protected right of 
free speech. The district court and 
the Fifth DCA agreed, finding that 
Myers’ questionnaire, which the 
facts demonstrated was why she 
was really fired, involved matters 
of public concern. Furthermore, the 
courts found that the state did not 
clearly demonstrate that the survey 
“substantially interfered” with the 
operation of the district attorney’s 
office.”” 

On review, the Supreme Court de- 
termined that the district and circuit 
courts had misapplied the balancing 
test as set forth in Pickering. The 
Court opined: “The repeated em- 
phasis in Pickering on the right of a 
public employee ‘as a citizen’ in com- 
menting upon matters of ‘public con- 
cern’ was not accidental.””’ The Court 
explained the importance of citizen 
speech in their First Amendment 
analysis: “This language, reiterated 
in all of Pickering’s progeny, reflects 
both the historical evolvement of the 
rights of public employees, and the 
common-sense realization that gov- 
ernment offices could not function if 
every employment decision became 
a constitutional matter.” 

Furthermore, the Court in Con- 
nick analyzed the content of Myers’ 
questionnaire.”’ With the exception 
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of the inquiry as to whether employ- 
ees felt pressure to work on political 
campaigns, the Court dismissed the 
contents of Myers’ questionnaire “as 
mere extensions of Myers’ dispute 
over her transfer to another section 
of the criminal court.”® As for the 
political campaign pressure inquiry, 
the Court balanced the competing 
interests of the employer and em- 
ployee, and held that Connick need 
not tolerate disruptive action which 
undermine his authority and destroy 
personal relationships. Thus, the 
Court in Connick refused to constitu- 
tionalize what was perceived by the 
Court to be an employee grievance.”’ 
The Court reiterated that this result 
is necessary for the government, as 
an employer, to maintain wide dis- 
cretion and control over the manage- 
ment of its personnel and internal 
affairs. 


Ceballos’ Official Duties Test 

To reach its conclusion that Ce- 
ballos’ memoranda constituted free 
speech, the Ninth Circuit also relied 
on its own precedent that rejected 
the notion that “a public employee’s 
speech is deprived of First Amend- 
ment protection whenever those 
views are expressed, to government 
workers or others, pursuant to an 
employment responsibility.”** In 
reversing the opinion of the Ninth 
Circuit, the Supreme Court noted 
the Ninth Circuit failed to consider 
whether the speech at issue in the 
memoranda was made in Ceballos’ 
capacity as a citizen as required 
by Pickering and Connick. Justice 
Kennedy delivered the opinion of 
the Court and framed the issue as 
follows: “The question presented by 
the instant case is whether the First 
Amendment protects a government 
employee from speech made pursu- 
ant to the employee’s official du- 
ties.””’ When answering the question, 
the Court held that the First Amend- 
ment protects a public employee’s 
rights, in certain circumstances, to 
speak as a citizen addressing mat- 
ters of public concern. 

Relying heavily on Pickering, 
Connick, and prior precedent, the 
Court reiterated the two-part in- 
quiry to use when determining 


whether the Constitution protects 
a public employee’s speech. “The 
first requires determining whether 
the employee spoke as a citizen on 
a matter of public concern.”” If the 
answer is no, then the employee does 
not have a First Amendment claim 
based on the employer’s reaction 
to the speech. If the employee has 
spoken as a citizen on a matter of 
public concern, then the possibility 
of a First Amendment claim arises. 
“The question then becomes whether 
the relevant government entity had 
an adequate justification for treat- 
ing the employee differently from 
any other member of the general 
public.”*! 

The Court held that Ceballos’ 
claim failed under the first inquiry 
because his expressions were made 
pursuant to his duties as a supervis- 
ing prosecutor, not as a citizen. The 
Court reasoned that a government 
employer has broad discretion to 
restrict speech when it acts in its 
role as an employer, so long as the 
targeted speech has some potential 


to affect the employer’s operations.*” 
For the first time, the Court excluded 
from constitutional analysis all 
public employee speech on matters 
of public concern made pursuant 
to one’s official duties, essentially 
modifying the Connick test. Thus, 
the Court has narrowed the Consti- 
tutional protection afforded public 
employees under its longstanding 
precedent to now exclude speech in 
which its content is clearly an inter- 
est to the public but is communicated 
by employees as part of their office 
job duties. Therefore, the Court’s 
inquiry turns not only on the subject 
matter of the speech, but on the of- 
ficial job duties of the speaker. This 
novel focus, no doubt, will preclude 
a wide variety of First Amendment 
claims from public employees.** 
Although the Court acknowledged 
that there will be room for debate 
concerning what constitutes the 
scope of an employee’s duties, it de- 
termined that the inquiry would be 
a practical one.** Moreover, the Court 
rejected the dissent’s suggestion that 
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employers can now restrict employees’ 
rights by creating excessively broad 
job descriptions. In particular, the 
Court noted “[flormal job descrip- 
tions often bear little resemblance 
to the duties an employee actually 
is expected to perform” and will not 
be dispositive for First Amendment 
purposes.*° 

Ceballos recognized the significance 
of exposing governmental inefficiency 
and misconduct. However, if done so 
in the course of the public employee’s 
official duties, the employee must turn 
to a network of legislative enactments 
such as whistle-blower protection 
laws and other labor laws to seek 
redress. 


Ceballos’ |lmpact on Florida 
Public Employees 

For Florida public employees who 
speak out on issues regarding a mat- 
ter of public concern within their offi- 
cial duties, their recourse is no longer 
bringing suit in federal courts. Prior 
to this decision, public employees 
who were retaliated against for pro- 
tected free speech could bring a claim 
pursuant to 42 U.S.C. §1983 alleging 
violations of the First and Fourteenth 
amendments. The employee could 
seek a wide variety of damages in- 
cluding economic damages, pain and 
suffering, reinstatement, if applicable, 
and attorneys’ fees. Moreover, the 
employee’s claim would be presented 
to a jury, assuming it survived sum- 
mary judgment. 

After Ceballos, the same public 
employee will be limited to seeking 
redress under union contractual 
provisions, civil service systems, or 
Florida’s public-sector Whistle-blow- 
er’s Act.*° Under each route, the relief 
available is dramatically different. 
Remedies available under union 
contracts and civil service systems 
do not include claims for noneconomic 
damages, i.e., pain and suffering, nor 
do they usually allow an award of 
attorneys’ fees. Similarly, the Florida 
public-sector Whistle-blower Act does 
not allow for compensatory damages 
or expressly provide for a right to a 
jury trial.*’ Moreover, unlike the filing 
of a First Amendment claim, there 
are many conditions which must be 
met prior to the filing of a whistle- 


blower claim in court.** Regardless of 
the forum, the available relief will be 
significantly less than that afforded to 
First Amendment claimants in federal 
court. 


Conclusion 

In conclusion, Ceballos’ firm line 
between public employees who make 
statements regarding public concerns 
as citizens and those who make state- 
ments pursuant to their official duties 
will significantly impact the First 
Amendment protections for Florida 
public employees. For those public 
employees who blow the whistle 
about matters within their official 
duties, the First Amendment will no 
longer provide shelter. There will be, 
however, ample room for litigating ex- 
actly what constitutes an employee’s 
“official duties” given the Supreme 
Court’s direction to look beyond writ- 
ten job duties. O 


' Ceballos was argued twice before the 
Supreme Court. The first argument ended 
in a 4-4 tie with Justice O’Connor sitting 
out. Upon confirmation of Justice Alito, the 
case was reset for oral argument on March 
21, 2006. Justice Kennedy delivered the 
opinion of the Court, in which Roberts, C.J, 
and Scalia, Thomas, and Alito, J.J., joined. 

2 Connick v. Myers, 461 U.S. 138, 146 
(1983) (stating that “[s]peech addresses a 
matter of public concern when the speech 
can be ‘fairly considered as relating to any 
matter of political, social, or other concern 
to the community.”’). 

3 Ceballos, 126 S. Ct. at 1955. 

‘Td. 

Id. 

Td. at 1956. 

* Id. at 1972 (Souter, J., dissenting). While 
the Court focused solely on Ceballos’ two 
memoranda, Justice Souter’s dissent noted 
that Ceballos was also claiming retaliation 
for his statements to his supervisors and 
his testimony in the pending criminal case. 
Moreover, while his internal grievance was 
pending, Ceballos spoke at a meeting of the 
Mexican-American Bar Association about 
his belief concerning the misconduct of the 
sheriff's department in the criminal case. 
The Court’s opinion chose not to address 
these other forums of speech. 

* Id. at 1956 (majority). 

'! Pickering v Bd. of Educ., 391 U.S. 563, 
566 (1968). 

' Td. at 564. 

'S Td. at 565. 

4 Id. at 575. 

' Td. at 569 (emphasis added). 

‘6 Id. at 570. 

" Td. at 574 (emphasis added). 
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18 Connick, 461 U.S. 138, 140 (1983). 

20 Td. 

21 Td. at 141. 

22 Td. at 142. 

3 Td. at 143. 

*4 Id. See also Perry v. Sindermann, 408 
U.S. 593, 598 (1972); Mt. Healthy City Sch. 
Bd. of Ed. v. Doyle, 429 U.S. 274, 284 (1977); 
Givhan v. Western Line Consol. Sch. Dist., 
439 U.S. 410, 414 (1979). 

> Connick, 461 U.S. 138 at 147. Whether 
Myers’ speech addresses a matter of pub- 
lic concern “must be determined by the 
content, form, and context of a given state- 
ment, as revealed by the whole record.” 

6 Td. at 148. 

*8 Garcetti v. Ceballos, 126 S. Ct. 1951, 
1956-57 (2006) (citing cases such as Roth 
v. Veteran’s Admin., 856 F.2d 1401 (9th 
Cir. 1988). Judge O’Scannlain specially 
concurred with the panel’s decision be- 
cause of the Ninth Circuit’s precedent. 
Judge O’Scannlain, however, emphasized 
the distinction between when a public 
employee speaks out during his ordinary 
job duties and when that employee speaks 
as a citizen on matters of public concerns. 
In Judge O’Scannlain’s view, there should 
be no protection under the First Amend- 
ment to afford public employees who speak 
in the course of carrying out their routine 
employment obligations. This view was 
later adopted by the majority of the Court 
in Ceballos. 

2° Id. at 1955. 

*° Td. at 1958 (citing Pickering, 391 US. 
563, 568 (1968). 

31 Td. 

32 Td. 

*8 Td. at 1966-67 (Souter, J., dissenting) 
(stating examples such as a public auditor 
speaks on his discovery of embezzlement 
of public funds, when a building inspector 
makes an obligatory report of an attempt 
to bribe him or when a law enforcement 
officer refuses to follow a superior’s order 
to violate the Constitution). 

“4 Td, at 1961 (majority). 

35 Td. at 1962. 

36 Star. §112.1187. 

Compare FLA. Star. §448.102(2)(e). 

38 Star. §112.3187(6)-(8). 
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APPELLATE PRACTICE 


by Jack A. Weiss 


A Primer on Workers’ Compensation Appeals 


or the appellate practitio- 

ner who only occasionally 

has a workers’ compensa- 

tion case land on his or 
her desk, the handling of an appeal 
from a judge of compensation claims 
(JCC) can seem daunting. The Rules 
of Appellate Procedure apply as they 
normally do in appeals of civil cases, 
except as specifically modified in 
Rule 9.180.! This article will provide 
the practitioner unfamiliar with the 
intricacies of a workers’ compensa- 
tion appeal with assistance in un- 
dertaking such an endeavor. It will 
also provide insight to experienced 
workers’ compensation appellate 
practitioner. 


Past 

The Workers’ Compensation Law 
in Florida was established in 1935.” 
At that time, the Florida Legislature 
created the Florida Industrial Com- 
mission (FIC), a three-member body 
that was originally designed to serve 
as the appellate tribunal for workers’ 
compensation cases.’ However, until 
deputy commissioners were hired to 
serve as trial judges in 1939, the FIC 
actually heard all the cases. After 
1939, the FIC served for the next 
30 years as the appellate tribunal 
in workers’ compensation matters.‘ 
Initially, review of FIC decisions 
was by the circuit court and the 
Florida Supreme Court. From 1953 
to 1956, review of FIC decisions was 
presented to the supreme court by a 
writ of certiorari. For a brief period 
between 1956 and 1959, certiorari 
review of FIC decisions was shifted 
to the district courts of appeal. But 
in 1959, the legislature returned 


jurisdiction to the supreme court 
to review FIC decisions by writ of 
certiorari.” 

In 1969, the FIC was replaced by 
the Industrial Relations Commission 
(IRC). The deputy commissioners 
were renamed “judges of industrial 
claims.”* The supreme court adopted 
the first workers’ compensation rules 
of procedure in 1973.’ Then, in 1979, 
the judges of industrial claims were 
renamed “deputy commissioners,” 
though no commission was reestab- 
lished (they would become judges 
again, renamed judges of compensa- 
tion claims, in 1989).° The IRC was 
abolished, and decisions by deputy 
commissioners were now to be re- 
viewed by direct appeal to the First 
District Court of Appeal, without any 
administrative review process. This 
remains the procedure today.” 


Present 

You have been asked to appeal an 
order from a judge of compensation 
claims. The appeal will be heard by 
the First DCA, which has statewide 
jurisdiction over workers’ compen- 
sation claims.'’ Prior to January 1, 
1997, a practitioner would have had 
to review both the Florida Rules 
of Appellate Procedure and Rules 
4.160 to 4.280 of the Florida Rules 
of Workers’ Compensation Proce- 
dure to know how to proceed. Since 
January 1, 1997, the Florida Rules of 
Appellate Procedure apply in work- 
ers’ compensation appeals, except as 
modified by Rule 9.180."' 

The First DCA shall review by 
appeal any final order issued by 
a JCC.'* The First DCA also has 
jurisdiction over appeals of all non- 


final orders of JCCs that adjudicate 
jurisdiction or venue. Finally, the 
First DCA has jurisdiction to review 
a nonfinal order on compensability, 
but only if the JCC certifies that the 
determination of the exact nature 
and amount of benefits due to the in- 
jured worker will require substantial 
expense and time." 

To begin the process, the appel- 
lant must file two copies of a notice 
of appeal with the JCC that issued 
the order within 30 days of the date 
the order was mailed," accompanied 
by the filing fee. The filing fee may 
be waived if the notice of appeal is 
accompanied by a verified petition 
for relief from payment of the fee 
or a motion of indigency under ES. 
§57.081(1) (2005). In addition, an 
employer who has not secured the 
payment of workers’ compensation in 
accordance with §440.38 (2005)"® 
is required to file a bond, as provided 
under E'S. §59.13 (2005), sufficient to 
pay the amount of the demand and 
any interest and costs payable under 
the terms of the order if the appeal is 
dismissed or if the First DCA affirms 
the award." If the employer fails to 
file such a bond with the notice of 
appeal, the First DCA shall dismiss 
the notice of appeal." 

The notice of appeal must be filed 
within 30 days of the date the order 
was mailed by the JCC, even if a mo- 
tion for rehearing has been filed. The 
filing of a motion for rehearing does 
not tol! the time within which an ap- 
peal must be filed.'’ If the JCC has 
entered an abbreviated final order 
—one that does not contain separate 
findings of fact and conclusions of 
law — then a timely filed request for 
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the JCC to issue separate findings of 
fact and conclusions of law will toll 
the time within which an appeal may 
be filed.2° Otherwise, the abbrevi- 
ated final order will stand, and any 
appeal of that order will be deemed 
waived.”! 

Assuming you have an appeal- 
able order, and you are going to file 
a notice of appeal, the notice must 
be substantially as prescribed by 
Florida Rules of Appellate Procedure 
Form 9.900(a), and substantially 
include the following: 


I hereby certify that this appeal affects 
only the following periods and classifica- 
tions of benefits and medical treatment: 

1. Compensation for ... (TTD, TPD, 
wage loss, impairment benefits, PTD, 
funeral benefits, or death benefits)... 
from...(date)...to...(date).... 

2. Medical benefits. 

3. Rehabilitation. 

4. Reimbursement from the SDTF 
for benefits paid from...(date)...to... 
(date)... 

5. Contribution for benefits paid 
from...(date)...to...(date)....° 

It is important to specify with care 
the benefits that are affected by the 
appeal, especially if you represent 
the employer and carrier, because 
only those benefits specifically ref- 
erenced in the notice of appeal 
may be withheld from the injured 
worker pending the outcome of the 
appeal.” Other benefits must be paid 
as required by law, even during the 
pendency of the appeal.” If during 
the appeal the appellant or cross-ap- 
pellant fails to argue entitlement to 
benefits that were listed in the notice 
of appeal, the challenge to those ben- 
efits is considered abandoned, and 
the benefits must be paid within 30 
days of the service of the brief, plus 
interest from the date of the JCC’s 
order.” 

If the appeal involves a final order, 
after the notice of appeal is filed, the 
JCC oversees the preparation of the 
record on appeal. The record must 
contain the claim(s) or petition(s) 
for benefits, notice(s) of denial, 
pretrial stipulation, pretrial order, 
depositions or exhibits admitted into 
evidence, transcripts of any hearings 
before the JCC, and the order ap- 
pealed.* The parties may designate 
other items to include or exclude 
from the record on appeal, in accor- 
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dance with Florida Rule of Appel- 
late Procedure 9.200.” The JCC or 
deputy chief judge of compensation 
claims selects the reporter to tran- 
scribe the record, though any party 
may object within 15 days of the se- 
lection, and the selecting judge shall 
hold a hearing within five days after 
the objection is filed.** The appellant 
must pay the estimated costs of the 
record on appeal within 15 days of 
the judge’s serving notice of those 
costs.”” However, an appellant may 
file a verified petition of insolvency 
to be relieved in whole or in part 
of the responsibility for paying for 
the costs of the record.” If the JCC 
grants the petition of insolvency, the 
Workers’ Compensation Administra- 
tion Trust Fund may be ordered to 
pay the initial cost for preparing the 
record, but that cost will be taxed to 
the appellee if the appellant succeeds 
on appeal.”! 

The JCC has 60 days after the 
notice of appeal is filed to transmit 
the record on appeal to the First 
DCA.” If a petition of insolvency is 
filed, the 60-day deadline does not 
run until after the JCC has decided 
the petition on its merits.** Moreover, 
for good cause, the JCC may extend 
by no more than 30 days the time for 
filing the record on appeal with the 
First DCA, and the First DCA itself 
may grant additional time for filing 
the record.” 

Once the JCC has certified the re- 
cord on appeal to the First DCA, the 
appellant has 30 days to serve the 
initial brief.*’ All additional briefs 
are served pursuant to Florida Rule 
of Appellate Procedure 9.210. If the 
order on appeal is a nonfinal order, 
then the initial brief, along with an 
appendix per Florida Rule of Ap- 
pellate Procedure 9.220 (in lieu of a 
formal record), is served within 15 
days of the notice of appeal.** The 
First DCA will not entertain any 
motions to strike a brief or portions 
of a brief. Instead, a party may, in 
its own brief, call to the First DCA’s 
attention a breach of the appellate 
rules. If that party is not authorized 
to serve any additional responsive 
briefs, the party may file a sugges- 
tion of noncompliance.” 

Attorneys’ fees may be awarded 


for the successful prosecution of an 
appeal if a motion for attorneys’ fees 
stating the grounds upon which the 
recovery of fees is sought is served 
no later than the time for service 
of the reply brief.** F.S. §440.34(5) 
(2005) allows the attorney for an 
injured worker to be paid a fee by the 
employer or carrier for any proceed- 
ings in review of any claim, award, 
or compensation order before any 
court, as that court may direct. For 
injuries on or after October 1, 2003, 
a JCC may only award a claimant 
attorneys’ fee based on the value of 
the benefits secured, pursuant to a 
sliding fee scale, and not based on 
the hours the attorney expended 
in pursuing the claim.* It appears, 
however, that hourly fees for appel- 
late work are still available, because 
while Florida Rule of Appellate Pro- 
cedure 9.180(i)(3) provides the JCC 
with jurisdiction to conduct hearings 
and consider evidence regarding the 
amount of the appellate fee to be 
awarded after the mandate issues, 
the appellate fee is paid as the First 
DCA directs. Review of the amount 
of an appellate fee is by motion filed 
with the First DCA.*° 


Future 

Under current law, the First 
DCA is the sole arbiter of workers’ 
compensation appeals, except for 
rare supreme court review, and the 
procedures are well established in 
the Rules of Appellate Procedure. 
In the last two decades, however, 
there have been numerous revisions 
to the Workers’ Compensation Law. 
Though never enacted, there have 
been proposals to recreate the IRC, 
to establish a Workers’ Compensa- 
tion Appeals Commission, or even to 
assign a nonrotating panel of judges 
within the First DCA to hear work- 
ers’ compensation appeals.'! Will it 
be “back to the future” for workers’ 
compensation appeals? Or is there 
a better way to improve the system 
while furthering consistency in the 
appellate process? 

For a brief period, 1956 to 1959, 
the district courts of appeal had 
certiorari jurisdiction to review the 
decisions of the FIC. Perhaps there 
would be benefits in again allowing 
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the other four district courts of ap- 
peal to become involved in the review 
of workers’ compensation cases. 
After all, the First DCA does not 
have exclusive jurisdiction over Ch. 
120 of the Administrative Procedure 
Act. Instead, appellate jurisdiction 
in an administrative action is gen- 
erally premised on the location of 
the agency office or where a party 
resides.” 

Similarly, workers’ compensation 
jurisdiction could be based on the 
location of the 17 district offices. 
Though there would not necessar- 
ily be the same quantity of district 
offices assigned to each DCA, the 
resulting caseloads may well be 
comparable. If not, the appellate 
jurisdiction of the individual DCAs 
could certainly be adjusted; for ex- 
ample, appeals from the Ft. Myers 
district could be directed to the Third 
DCA instead of the Second DCA. By 
allowing all DCAs to hear workers’ 
compensation cases, the workers’ 
compensation jurisprudence will un- 
doubtedly be enhanced through the 
diversity of viewpoints in the central 
and southern regions of the state, 
where the vast majority of Florida’s 
population resides. Also, permitting 
a DCA to review the cases arising 
within its boundaries would improve 
both the workers’ and employers’ 
access to the appellate process, less- 
ening the costs that may be required 
to appear before the First DCA in 
Tallahassee when the parties are lo- 
cated in a distant district."’ In an era 
of increasing specialization among 
legal practitioners, the DCA judges 
remain generalists, hearing cases 
in every field, with the exception of 
workers’ compensation. Perhaps it is 
time to change this system, to allow 
the talents of all of our DCA judges 
to contribute to the body of workers’ 
compensation law. 


' R. App. P. 9.180(a). 

’ Fla. Laws, Ch. 17481, §1 (1935) cre- 
ated the “Workmen's Compensation Law.” 
The title was changed to “Workers’ Com- 
pensation Law” by Fla. Laws, Ch. 79-40, 
$1. The law is currently codified at Fa. 
Srar., Ch. 440 (2005). 

Creston WorKERS’ 
COMPENSATION IN FLorRipA 1935-1995: 


Tue History, Peopte & Powrrics 175-76 
(1995). 

'‘ Id. at 176, 178-79. 

Id. at 178-79. 

‘In re Florida Workmen’s Compensa- 
tion Rules of Procedure, 285 So. 2d 601 
(Fla. 1973). The Florida Supreme Court 
has since repealed the Workers’ Com- 
pensation Rules of Procedure, holding 
that JCCs constitute an executive branch 
agency and, thus, the supreme court 
does not have jurisdiction to promulgate 
rules for the JCCs. Amendments to the 
Florida Rules of Workers’ Compensation 
Procedure, 891 So. 2d 474 (Fla. 2004). 

See Netson-Morriu at 183-84. 

® Fla. Laws, Ch. 79-312, §1, p. 1646 
(1979); Star. §440.271 (2005). 

Bia. Star. §440.271 (2005). 

'' Amendments to Florida Rules of Ap- 
pellate Procedure, 685 So. 2d 773, 776-77 
(Fla. 1996). 

Fria. R. App. P. 9.180(b)(1). 

Td: 

' Fla. R. App. P. 9.180(b)(3). But note 
that in Thompson v. Park Place of Venice, 
Inc., 888 So. 2d 47 (Fla. 1st D.C.A. 2003), 
the appellate court did not dismiss an 
appeal where the notice of appeal was 
timely filed with the wrong JCC and not 
transferred to the correct JCC until after 
the time to file an appeal had run. 

Fra. R. App. P. 9.180(b)(3) and 
9.180(g)2)(A). 

FLA. Star. $440.38 (2005) provides that 
every employer shall secure the payment 
of compensation under Ch. 440 either by 
insuring and keeping insured the pay- 
ment of workers’ compensation with any 
stock or mutual company or association or 
exchange authorized to conduct business 
in the state, or by furnishing satisfactory 
proof to the Florida Self-Insurers Guar- 
anty Association, Inc., that it has the 
financial strength necessary to ensure 
timely payment of all current and future 
workers’ compensation claims. 

Bia. Srar. §440.25(5)(c) (2005). 

ADMIN. Cope R. 60Q-6.122(3). 

*. To be timely, a party must file the 
motion to vacate an abbreviated final 
order within 10 days from the date the 
abbreviated final order was entered. FLa. 
ApMIN. Cope R. 60Q-6.119. 

' Fia. Apmin. Cope R. 60Q-6.119 and 
R. App. P. 9.180(b)(2). 

R. App. P. 9.180(b)(4). 

R. App. P. 9.180(d). 

“Td, 

Fia. R. App. P. 9.180(d)(1), (2). 
Fa. R. App. P. 9.180(f). 
R. App. P. 9.180(£)(1), (8). 
Fia. R. App. 9.180(£)(6)(A), (B). 
Fia. R. App. 9.180(£)(5 (A), (B). 

Fria. R. App. P. 9.180(g)(3). Note that 
Rule 9.180(¢)(3)(D) says the financial 
affidavit is to be in a form substantially 


the same as form 4.9125 of the Rules of 


Workers’ Compensation Procedure, which 
have been repealed. The practitioner is 
advised to consult the Office of the Judges 
of Compensation Claims Web site, where 
a current version of the form may be 


obtained. 

Fa. R. App. P. 9.180(g)(3)(D, (J). 

Bia. R. App. P. 9.180(f)(6)(D). 

R. App. P. 9.180(¢)(3)(G), (H). 

“ Fra. R. App. P. 9.180(f)(7). 

% Fa. R. App. P. 9.180(h)(1). 

© Fa. R. App. P. 9.180(h)(2). 

Fra. R. App. P. 9.180(h)(3). 

R. App. P. 9.180(i)(2); R. App. 
P.9.400(b). See also Joseph Land & Co. v. 
Green, 486 So. 2d 87 (Fla. 1st D.C.A. 1986) 
(prohibiting injured worker's attorney 
from charging his client any fee for the 
appeal where the attorney negligently 
failed to protect the injured worker’s right 
to recover from the employer or carrier 
by timely filing a motion for attorneys’ 
fees). 

Fia. Star. §440.34(1) (2005). At the 
time of this writing, though, there is a 
case pending before the supreme court 
challenging the constitutionality of the 
attorney fee statute. See Lundy v. Four 
Seasons Ocean Grand Palm Beach, 31 
Fla. L. Weekly D1663 (Fla. 1st D.C.A. 
June 20, 2006). 

Fra. R. App. P. 9.180(i)(4). 

See NELSON-Morri.t at 83, 87, 99, 111, 
and 116. 

Star. §120.68(2)(a)(2005) (“Judi- 
cial review shall be sought in the appel- 
late district where the agency maintains 
its headquarters or where a party resides 
or as otherwise provided by law.”). 

‘’ Though the First D.C.A. utilizes video 
teleconferencing equipment, see FLA. Srar. 
§440.2715 (2005), to allow practitioners to 
appear for oral argument from a remote 
location closer to their practice, as one 
who has handled oral arguments both 
before the First D.C.A. in person and via 
video teleconferencing, there really is no 
substitute for a live oral argument. 


Jack A. Weiss is a shareholder in 
the St. Petersburg office of Fowler White 
Boggs Banker, P.A. He is board certified 
in workers’ compensation law, practicing 
in the areas of workers’ compensation 
defense and appellate law. He earned his 
B.A. in political science in 1987, J.D. with 
honors in 1990, and LL.M. in taxation 
in 1992 from the University of Florida. 
Following the completion of the LL.M. 
program, he clerked for Judge Bobby 
W. Gunther at the Fourth District Court 
of Appeal during the court’s 1992-1993 
term. 

This column is submitted on behalf 
of the Appellate Practice Section, Susan 
W. Fox, chair, and Tracy R. Gunn, Kristen 
A. Norse, and Heather M. Lammers, edi- 
tors. 
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YOouNG Lawyers DIVISION 


by Carlos A. Kelly 


How to Obtain an Order of Taking 


n the wake of the Supreme 

Court’s decision in Kelo v. City 

of New London, et al., 545 U.S. 

__, 162 L.Ed. 2d 439, 125 S.Ct. 
__ (2005), there is much interest 
in just what constitutes an accept- 
able public purpose for exercising 
the power of eminent domain. The 
impact of Kelo is still being felt as 
various state legislatures, including 
Florida’s, grapple with how to limit 
eminent domain.! Despite the atten- 
tion the Kelo decision has garnered, 
Kelo will not be relevant to every 
eminent domain action. What will 
likely be relevant more often in emi- 
nent domain actions in Florida is the 
obtaining of an order of taking. That 
is because Florida’s rapidly increas- 
ing population places heavy burdens 
on the public infrastructure, such as 
the roads and power supply. In order 
to meet these burdens — to build 
new roads and to build new power 
facilities — certain condemning 
authorities, such as the Department 
of Transportation or public utilities, 
can obtain possession and title to 
real property before proceeding to 
judgment.” 

If the condemning authority is suc- 
cessful in obtaining a real property 
interest before final judgment, the 
decree entered by the court is called 
an order of taking.* In some cases, 
the parties will stipulate to an order 
of taking. In others, an order of tak- 
ing will be contested. In yet other 
cases, while an order of taking might 
not be contested, it might not be 
subject to stipulation, either, which 
forces the condemning authority to 
be prepared to put on the proof neces- 
sary to obtain the order of taking. 


In all three instances, many of the 
initial procedures will be similar. The 
purpose of this article is to explain 
the process for obtaining an order of 
taking, generally, and to identify a 
checklist of goals, which will assist 
the practitioner seeking an order of 
taking. The practitioner representing 
a condemnee can use the checklist, 
too. Counsel for the condemnee can 
identify those items the condemning 
authority’s attorney is, or should be, 
considering. 

This article will be broken into two 
areas. First, basic terms associated 
with obtaining an order of taking will 
be identified and defined. Second, the 
tasks that the condemning authority 
must accomplish in order to obtain 
an order of taking will be identified 
and explained. 


The Terms 

The place to begin is a definition 
of the term “eminent domain” itself. 
Black’s Law Dictionary defines 
“eminent domain” as “|t|he inher- 
ent power of a governmental entity 
to take privately owned property, 
esplecially] land, and convert it to 
public use, subject to reasonable 
compensation for the taking.”* In 
Florida, “eminent domain” has been 
described as “an inherent attribute of 
sovereignty that is not derived from 
the constitution’ ...and... absolute, 
except as limited by the constitution 

...”° The power of eminent domain 
can be exercised not only by gov- 
ernmental authorities, such as the 
Department of Transportation or a 
county, but also by private entities 
vested with the powers of eminent 
domain, such as electric utilities.’ 
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The authority exercising the power 
of eminent domain is referred to as 
the “condemning authority” and, 
once a condemnation action has been 
filed, the “petitioner.”’ Those named 
as defendants may be referred to as 
“condemnees.” 


Obtaining an Order of Taking 

Before an order of taking can be 
obtained, there must be a need for 
the real property interest sought. 
That is because to obtain an order of 
taking, a condemning authority must 
“establish a public purpose and rea- 
sonable necessity for the taking.”'” 

While a condemning authority is 
vested with discretion in selecting 
real property, there are “five crite- 
ria that a condemnor must weigh 
in order to properly exercise its 
discretion ... .”'' The condemning 
authority must weigh the avail- 
ability of an alternate route, costs, 
environmental factors, long-range 
area planning, and safety consider- 
ations.'’ If a condemning authority 
fails or refuses “to properly weigh 
these factors,” the court may find an 
abuse of discretion.'* In such case, 
a court may dismiss a petition in 
eminent domain, thereby preventing 
a taking." 

Once the need for an interest in 
real property has been identified, 
the condemning authority should 
prepare a resolution, which needs 
to be approved by the governing 
body of the condemning authority. 
The resolution is a document that 
specifies, among other things, “the 
use for which the property is to be 
acquired”'’ and states “that the 
property is necessary for that use, 
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an adequate description of the lands 
sought to be taken, and the estate or 
interest in the property” sought by 
the condemning authority.'® 

As part of the process of preparing 
a resolution, a condemning authority 
should hire a competent surveyor. A 
competent surveyor will be able to 
quickly and accurately identify the 
boundaries, size, and legal descrip- 
tion of the interest sought. This is 
important in order to minimize the 
need for additional publication of the 
notice of the condemnation action 
and the chances of having to amend 
or re-open proceedings because of er- 
rors in the description of the interest 
sought. 

Once the surveyor has rendered 
the legal description of the interest 
sought, the description should be 
used as the basis for obtaining an ap- 
praisal and an accurate title report. 
The appraisal will identify the value 
of the interest sought, including sev- 
erance or remainder damages. The 
title report will identify other par- 
ties-in-interest, such as mortgagees, 
lienors, and other encumbrancers. 
It is important to try to obtain a 
title report as early in the acquisi- 
tion process as possible for several 
reasons. First, Florida’s active real 
estate market hinders the ability of 
title insurance companies to provide 
a title report quickly. Second, it is 
important to identify the other par- 
ties-in-interest as quickly as possible 
so that a plan to deal with them can 
be devised early in the acquisition 
process. 

After obtaining the title report, 
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counsel should inspect the property 
in which an interest is sought. An 
inspection is important because it 
allows counsel to identify parties- 
in-interest, such as tenants, whose 
interest might not appear in a title 
report, but who must be named in 
the petition.'’ Ideally, the inspection 
will be conducted with the condemn- 
ing authority’s engineer or other 
person responsible for construction 
of the project. Having this person 
present will ensure that counsel 
is aware of the parameters of the 
project. Along those lines, it might 
also be helpful to have the surveyor 
present, particularly if there are 
questions involving the dimensions 
of the parcel, so that the surveyor, 
engineer, and counsel are working 
from the same information. 

At this point, the condemning 
authority can prepare an offer to the 
owner. In 2000, the legislature began 
requiring condemning authorities to 
provide certain precondemnation no- 
tices to the owner and parties.'* More 
particularly, §73.015(1) requires 
a condemning authority to negoti- 
ate in good faith with, and make a 
written offer to, the fee owner. In 
addition, specific information about 
the project must be provided to the 
owner.'® Accordingly, a condemning 
authority’s first deliberate contact 
with the owner must be in the form 
of the prelitigation offer required 
by FS. §73.015(1). The statute is 
fairly straightforward about what 
must be included and can be used 
as a checklist. A failure to make the 
prelitigation written offer or send the 
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prelitigation notice can be the basis 
for an owner to oppose an order of 
taking” unless an agreement to the 
contrary is reached with opposing 
counsel. F.S. §73.015(2) requires 
certain condemning authorities to 
make a good-faith effort to notify 
business owners, including lessees, 
who operate a business located on 
the property to be acquired. 

In order to determine whether 
the owner will accept, counsel for 
the condemning authority, or the 
condemning authority itself, might 
want to make follow-up contact with 
the owner once the prelitigation of- 
fer and notice have been sent. If the 
owner is opposed to selling the inter- 
est to the condemning authority or 
demands an unreasonable amount of 
compensation, it will be necessary to 
either proceed by condemnation, or 
to reevaluate the need for the inter- 
est sought. 

If the owner does not accept the 
condemning authority’s written offer, 
and the condemning authority de- 
sires to proceed with the acquisition 
of the interest in question, the next 
step is to decide whether to make 
use of Ch. 74’s quick-take provisions. 
At this point, counsel should begin 
preparing the relevant condemna- 
tion pleadings and related papers, 
including the petition in eminent 
domain and, if Ch. 74’s quick-take 
provisions are going to be used, the 
declaration of taking. F.S. §74.031 
requires the declaration of taking to 
state that the property sought to be 
appropriated is taken for the uses set 
forth in the petition and to make a 
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good-faith estimate of value, based 
upon a valid appraisal, of the interest 
sought. Excellent forms can be found 
in Ch. 5 of Florida Eminent Domain 
Practice and Procedure, which is 
published by The Florida Bar. 

In preparing to file the petition 
in eminent domain (which, as speci- 
fied in FS. §73.021, is the pleading 
those having the right to exercise the 
power of eminent domain may file 
and which begins a condemnation 
action), counsel should keep in mind 
that condemnation actions typically 
involve many parties. Given the num- 
ber of parties, counsel can move for 
an ex parte order allowing for service 
only on each affected party.*! This 
helps to limit the number of papers 
that must be served in the case. In 
order to keep track of all the parties, 
counsel should prepare a litigation 
status chart, which shows each party 
and its status in the litigation (for 
example, date of service, pleadings 
filed, and other summary informa- 
tion). This document is particularly 
helpful in determining whether a 
default can be sought against any 
of the typically numerous parties 
defendant. A litigation status chart 
is also helpful when counsel seeks a 
return of any excess deposit in the 
registry, so that counsel can make 
sure that all parties connected with 
the parcel in question have first been 
appropriately addressed. 

Counsel can accelerate the filing 
process, and thereby, the taking 
process, by contacting the clerk of 
court well in advance of filing. The 
clerk of court should be able to 
provide a case number and assign 
a judge to the case. This will allow 
counsel to consult with the judicial 
assistant in order to obtain an order 
of taking hearing date, which is, ide- 
ally, consistent with the condemning 
authority’s construction schedule. 

Whether seeking possession and 
title in advance of judgment or not, 
the condemning authority must 
notify the Department of Environ- 
mental Protection or the relevant 
water management district of the 
proposed taking.” In order to easily 
identify the relevant water manage- 
ment district, counsel can consult 
www.dep.state.fl.us/secretary/wat- 


Counsel should 
identify all of 
the taxes and 
assessments that 
are due or that 
will come due so 
as to satisfy those 
liabilities in a timely 
manner. 


man/default.htm, which contains 
links to each of Florida’s five water 
management districts, and which 
displays a map showing the counties 
included within each water man- 
agement district. Interestingly, 
§373.023(3) does not specify the form 
of delivery of notice to the Depart- 
ment of Environmental Protection or 
the water management districts. Ide- 
ally, the form of delivery will be one 
that generates evidence of receipt, 
such as registered or certified mail. 
However, delivery by overnight ser- 
vice or facsimile, or even via e-mail, 
would seem to satisfy the statute, 
since no particular form of delivery 
is specified. 

Due process plays an integral role 
in eminent domain. Typically, notice 
of the condemnation will be placed 
in a newspaper published in the 
county where the action has been 
filed.’ Accordingly, counsel should 
follow up with the newspaper in 
which the notice of action is to be 
published. Similarly, counsel should 
make sure the publication occurs in 
a timely fashion in order to satisfy 
ES. §73.031 or §74.041, or both, as 
the case may be. The failure to ac- 
curately publish notice can be basis 
for delaying an order of taking or in- 
validating a taking entirely because 
of the lack of due process, which is a 
jurisdictional defect.” For the same 
reasons, counsel should also follow 
up with the process server on a 
regular basis in order to make sure 
that process is timely and properly 
served. 
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Well in advance of the order of 
taking hearing, counsel for the 
condemning authority should meet 
with the appraiser and the engineer 
in order to discuss the testimony to 
be presented at the order of taking 
hearing. Counsel will also need to 
prepare opening and closing state- 
ments, identify the relevant au- 
thorities, prepare and mark exhibits, 
obtain a court reporter, and visit the 
hearing room — all to make for the 
most straightforward presentation 
of evidence. 

At the order of taking hearing, 
counsel for the condemning author- 
ity must demonstrate that the inter- 
est sought is reasonably necessary 
to serve a public purpose” and must 
demonstrate that the good-faith 
estimate of value contained in the 
condemning authority's declaration 
of taking is based upon a valid ap- 
praisal.”° 

In preparing for the hearing, it is 
important to identify all of the taxes 
and assessments that are due or that 
will come due so as to satisfy those 
liabilities in a timely manner. Coun- 
sel can make use of FS. §73.061 or 
§74.051, or both, in order to address 
taxes and assessments on the prop- 
erty. This can be particularly helpful 
to prevent the property from being 
subjected to liens. 

Along those lines, it is important 
to obtain a title report through the 
date the notice of lis pendens is 
recorded. That way, any additional 
encumbrances that have attached 
since the eminent domain action was 
filed can be identified, joined and ad- 
dressed. If they are not, the interest 
of the condemning authority could 
be subject to the claims of the addi- 
tional parties.’ Similarly, it is a good 
idea to check the land records in the 
county in which the condemnation 
took place after the order of taking 
hearing in order to make sure that 
the order of taking has been properly 
recorded. 

The most important function of 
counsel is to communicate well. 
Counsel should keep the condemning 
authority apprised of all develop- 
ments, whether they are for the bet- 
ter or for the worse. That way, alter- 
nate plans can be developed, whether 
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it is necessary to take advantage of a 
favorable development, or whether it 
is necessary to utilize a back-up plan 
in the event of an unfavorable one. 
Likewise, communication helps main- 
tain good relations with the other 
parties in the litigation, regardless 
of whether they are represented. In 
this way, potentially favorable disposi- 
tions can be exploited, and potentially 
negative dispositions can be identified 
quickly. 


Conclusion 

Following all of the suggestions 
contained in this article will not, of 
course, guarantee a successful tak- 
ing in advance of judgment. However, 
following these suggestions will help 
maximize the chances for a success- 
ful taking, or will, at the very least, 
identify, early in the process, situa- 
tions where an acquisition might not 
be practicable. This, in turn, will allow 
a condemning authority to make suit- 
able alternative plans. O 


' For example, on June 24, 2005, Speaker 
of the Florida House of Representatives 
Allan Bense issued a press release an- 
nouncing, among other things, that he was 
“Immediately appointing a select commit- 
tee of the Florida House of Representatives 
... to review Florida’s Constitution as well 
as relevant statutes, rules and ordinances. 
Their task will be to identify any areas of 
ambiguity and recommend appropriate 
changes to make sure the unfortunate 
situation ... seen in Connecticut is not 
repeated in the state of Florida.” Avail- 
able at www.myfloridahouse.gov/Sections/ 
HouseNews/preview.aspx?PressReleaseld 
=64. Later, on July 15, 2005, Speaker 
Bense announced the members of the 
House Select Committee to Protect Pri- 
vate Property Rights stating, “[t]he right 
to own property is one of the most basic 
rights we enjoy as Americans. Unfortu- 
nately, due to the recent U.S. Supreme 
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Court decision in the case of Kelo v. City 
of New London, there is concern that this 
most fundamental freedom may be in jeop- 
ardy.” Available at www.myfloridahouse. 
gov/Sections/HouseNews/preview.aspx? 
PressReleaseld=66. Proposed legislation was 
pending in both the Florida House and Sen- 
ate at the time this article was written. 

2 Fia. Star. §74.011. In Florida, a con- 
demning authority faced with the prospect 
of filing an eminent domain action may 
proceed by two alternatives in order to 
seek to obtain the desired real property 
interest. One method is through “slow 
take” proceedings under F.a. Srar., Ch. 
73. If the condemning authority proceeds 
solely under Ch. 73, Fia. Star. §73.111 
specifies the condemning authority is only 
entitled to take possession and title of the 
desired interest after judgment has been 
entered in its favor and the requisite dam- 
ages paid into the registry of the court. A 
condemning authority may also seek to 
obtain the desired interest by “quick take” 
proceedings under FLa. Star., Ch. 74. Ina 
quick take proceeding, Star. §74.011 
allows the condemning authority to take 
possession and title of the desired interest 
before judgment. 

See Fia. Star. §74.051. 

* Biack’s Law Dictionary 541 (7th ed. 
1999). 

> FLORIDA EMINENT DoMAIN PRACTICE AND 
ProcepuRE §2-3, citing Daniels v. State 
Road Dept., 170 So. 2d 846 (Fla. 1964) (The 
Florida Bar ed., 6th ed. 2003). 

° Id., citing Demeter Land Co. v. Florida 
Public Service Co., 128 So. 402 (Fla. 1930). 

See generally Star. §74.011 which 
lists the condemning authorities that may 
make use of quick take proceedings. Addi- 
tional condemning authorities can initiate 
slow take proceedings under FLA. Srar., Ch. 
73. FLoripA EMINENT DoMAIN PRACTICE AND 
Procepurg, §2.5, contains an extensive list 
of entities that may exercise the power of 
eminent domain under Ch. 73. 

See generally Srar. §73.015, which 
lists the requirements imposed on the con- 
demning authority for presuit negotiation. 

See generally Fia. Star. §73.021 which 
lists the contents of the petition. 

'” Baycol, Inc. v. Downtown Development 
Authority of the City of Fort Lauderdale, 
315 So. 2d 451, 455 (Fla. 1975) (citations 
omitted). 

'' Florida Power Corp. v. Gulf Ridge 
Council, 385 So. 2d 1155, 1156-57 (Fla. 2d 
D.C.A. 1980) (citing, and agreeing with, 
trial court’s reasoning). 

Td: 

'" Florida East Coast Railway Co. v. City 
of Miami, 346 So.2d 621, 623 (Fla. 3d 
D.C.A. 1977). 

16 Id. 

Pra. Star. $73.021(4). 

'S Stat. §$73.015. 

Td. 

*0 See Simmons v. Department of Environ- 
mental Protection, 849 So.2d 415 (Fla. 2d 
D.C.A. 2003). 

2! Fla. R. Civ. P. 1.080(c). FLoripA EMINENT 
Domain PRACTICE AND PROCEDURE, §§5.40 


- 5.41, contains a good form of motion and 
order. 

22 Bia. Star. §373.023(3). 

*3 Bia. Stat. §§73.031(2), 74.041(2). 

"4 Cf Jacksonville, T. & K. W. Ry. Co. v. 
Adams, 9 So. 2, 3 (Fla. 1891). 

* Baycol, 315 So. 2d at 455. 

26 FLA. Stat. §74.031. 

See Fia. Stat. §48.23(1)(b) providing 
“the filing ... of such notice of lis pendens 
shall constitute a bar to the enforcement 
against the property ... of all interests ... 
unrecorded at the time of filing ... such 
notice of lis pendens ....” 
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by Jeffrey A. Kern and H. Allan Shore 


The Testamentary Charitable 


Lead Annuity Trust Revisted 


he testamentary charitable 

lead annuity trust has been 

an excellent planning tech- 

nique for clients with sub- 
stantial wealth who wish to devise 
assets for charitable purposes on an 
estate tax-deductible basis, while at 
the same time preserving a portion 
of those assets for generations to 
come. This article will take a fresh 
look at the testamentary charitable 
lead annuity trust; discuss the flex- 
ibility in drafting these trusts in a 
period of uncertainty over the future 
of the estate tax; and suggest certain 
alternatives which will make the use 
of these trusts more responsive to 
family needs and more efficacious 
in mitigating the effects of estate, 
generation-skipping, and income 
taxes. 


Primer on Testamentary 
Charitable Lead Trust 

A testamentary charitable lead 
trust (CLT) is a trust created under 
a testamentary instrument, either 
a revocable or self-declaration trust, 
or under a will. The CLT pays an 
amount to qualified charities (either 
a private foundation or public char- 
ity) no less often than annually for 
a specific term (“the charitable lead 
interest”), after which the remaining 
assets generally pass to one or more 
noncharitable beneficiaries (usually 
family members) either outright or 
in further trust (“the family remain- 
der interest”). If the CLT “qualifies” 
by meeting certain requirements un- 
der the Internal Revenue Code, the 
donor’s estate is entitled to an un- 
limited estate tax deduction for the 
value of the charitable lead interest. ! 


The assets passing to the CLT are 
fully includable in the donor’s estate 
and accordingly receive a basis equal 
to their fair market value at date of 
death or at the alternate valuation 
date.” The CLT is sometimes thought 
of as a charitable remainder trust 
(CRT) in reverse because a CRT 
first provides a stream of payments 
to noncharitable beneficiaries after 
which the charitable remainder in- 
terest passes to qualified charities. 
A CLT can be either 1) a charitable 
lead annuity trust (CLAT), which 
pays a specific dollar amount or a 
percentage of the initial fair market 
value of the assets used to fund the 
trust; or 2) a charitable lead unitrust 
(CLUT), which pays a specific per- 
centage of the fair market of trust 
assets determined on a periodic 
basis, usually annually.* In a CLAT, 
the excess of trust yield‘ over the 
fixed payments made by the trust 
will eventually be distributed to the 
family remainder interest. This is 
in contrast to the CLUT, where (be- 
cause of the periodic valuation) the 
payments fluctuate, and accordingly, 
the charitable lead interest shares 
the appreciation (or depreciation) 
in value of the assets with the fam- 
ily remainder interest. Accordingly, 
CLATs have been favored as an es- 
tate planning technique with clients 
who are looking to provide maximum 
benefits for the family remainder in- 
terest and who are optimistic about 
the future appreciation of the CLT 
assets. Additionally, and perhaps 
more importantly, a CLAT may be 
“zeroed out,” that is, the annual an- 
nuity payments may be determined 
in such a way that their present 
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value is equal to the initial corpus 
of the trust, thus, resulting in no 
portion of the trust being taxable for 
federal estate tax purposes. On the 
other hand, CLUTs may not be ze- 
roed-out due to the method in which 
the charitable interest is computed 
under the applicable treasury regu- 
lations. The balance of this article 
will address the CLAT except where 
otherwise stated. 

CLATs can be for a term of years or 
the lifetime of certain individuals 
living at the date of the transfer of 
assets to the CLAT.° Permissible 
charitable lead beneficiaries include 
public charities, private foundations, 
supporting organizations, and donor 
advised funds.® Permissible fam- 
ily remainder beneficiaries include 
individuals, partnerships, corpora- 
tions, estates, or trusts.’ Measuring 
lives include the settlor and certain 
related family members.* CLATs 
are subject to certain restrictions 
applicable to private foundations in- 
cluding self-dealing, excess business 
holdings, jeopardy investments, and 
taxable expenditures.’ 


Income Taxation 

CLATs are taxed as complex 
trusts,'” with the trust receiving 
an unlimited charitable income tax 
deduction for gross income paid 
to the charitable recipients under 
the terms of the trust"! instead of a 
deduction for distribution to benefi- 
ciaries applicable to noncharitable 
trusts.'* However, in order to maxi- 
mize the “value” of the charitable 
income tax deduction, there are two 
requirements: 1) the trust must have 
sufficient taxable income so that 
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it may fully use such “unlimited” 
charitable income tax deduction; 
and 2) the nature of such income 
is such that without regard to the 
charitable deduction it would be 
taxed at the highest trust tax rate 
(i.e., 35 percent) as would be the case 
if all trust income was comprised of 
taxable interest. Trust income that 
is comprised of capital gains or divi- 
dends would reduce the benefit of the 
deduction under current law to 15 
percent and tax exempt income will 
result in no benefit to the trust. 

In situations in which the trust 
has income of different categories, in 
order to avoid wasting the deduction, 
a trust provision which characterizes 
distributions as being made from 
ordinary income, capital gain, unre- 
lated business taxable income, and 
trust corpus, in that order, is neces- 
sary.'* The IRS, however, has stated 
that it will ignore such a provision in 
a trust instrument, and instead will 
treat distributions as consisting of a 
proportionate amount of each item 
of trust income unless such a provi- 
sion has “substantive economic effect 
independent of tax consequences.” 
Exactly what type of trust provi- 
sion would satisfy the requirement 
of “substantive economic effect” is 
uncertain. In view of the significant 
spread between ordinary income 
and capital gain rates, the stakes 
could be high enough to consider 
methods of structuring the CLAT to 
provide the greatest assurance that 
the ordering rules will be respected. 
One such method would be to fund 
the CLAT with a “series of partner- 


ship interests” in a state recognizing 
series interests (such as Delaware)" 
with the segregation of the assets 
producing each type of income into 
separate series of partnership in- 
terests. Distributions would then be 
made from the particular series of 
the partnership that will achieve the 
optimum result. 


Formula CLAT 

The value of the charitable lead 
interest (and the resulting estate tax 
deduction), is determined by 1) the 
term of the charitable lead interest 
(number of years or life expectancy), 
and 2) the “7520 rate” (in effect 
for the month the trust is funded, 
or for either of the two preceding 
months).'® The lower the 7520 rate 
in effect at the establishment of the 
CLAT, the less the annual payout 
rate to the charitable lead interest 
needs to be in order to achieve the 
same estate tax deduction, and ac- 
cordingly, the greater the chance that 
there will be a benefit to the family 
remainder beneficiaries at the end of 
the term. Accordingly, low prevailing 
interest rates are beneficial for the 
establishment of CLATs. 

As previously discussed, the CLAT 
can be structured so that the value 
of the charitable lead interest equals 
100 percent of the assets used to fund 
the CLAT, resulting in a zero value 
for the family remainder interest 
and a zero estate tax for the amounts 
used to fund the CLAT. Because the 
remainder will be worth zero, this 
is often referred to as a “zero-out 
CLAT.”" Using a six percent 7520 


rate (the rate in effect for July 2006, 
and coincidentally, the average 7520 
rate since January 1997), an an- 
nual payment of 8.7185 percent of 
the value of the assets in the CLAT 
would provide for a charitable lead 
interest valued at 100 percent and 
a remainder worth zero for a CLAT 
with a 20-year term. Any yield 
(which can be any combination of 
income and appreciation) on the 
assets in the CLAT in excess of the 
six percent 7520 rate will provide 
a benefit to the family remainder 
interest after the term. A yield of 
exactly 8.7185 percent will provide 
for 100 percent of the initial value 
of the CLAT to be distributed to the 
family remainder interest at the end 
of the CLT term. 

Because the 7520 rate (which 
fluctuates from month to month with 
prevailing interest rates) will not be 
known until the death of the donor, 
a “formula” zero-out CLAT could be 
provided for in the will or revocable 
trust, describing the charitable lead 
interest at the term and level of 
payout required to produce a zero 
taxable transfer using the lowest 
7520 rate available.'* This formula 
could contain a definite term with 
a variable payout rate, or a fixed 
payout rate and a variable term. 
Use of a formula can, therefore, as- 
sure a zero-out CLAT irrespective of 
when death might occur. In addition, 
even though the payment is fixed 
at the establishment of the CLAT, 
there is no prohibition against “end 
loading” the payments, so that pay- 
ments in the early years are a lower 
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percentage of the initial fair market 
value of the assets used to fund the 
CLAT, with increasing percentage 
payments in later years. By struc- 
turing the payments in this fashion, 
a greater amount will generally be 
available for the family reminder 
beneficiaries than would be the case 
if equal payments were made during 
the entire CLAT term, due to the 
accumulation of a greater amount 
of income and growth in the earlier 
years of the CLAT."” 

In addition to the formula for the 
CLAT term and payout, one should 
consider the use of a provision elimi- 
nating or reducing the devise to the 
CLAT if the estate tax is repealed or 
the rate is reduced below a certain 
level. A marital trust, for example, 
could create a zero-out CLAT on 
the surviving spouse’s demise, and 
give the surviving spouse the right 
to appoint any amount otherwise 
distributable to the CLAT to descen- 
dants in the event the estate tax rate 
on those assets should fall below a 
certain level. 

In analyzing what the family 
members receive at the end of the 
CLAT term, the income tax benefit 
of a CLAT (which is in addition to 
the estate tax benefit) is often 
overlooked. As discussed above, the 
CLAT receives an income tax deduc- 
tion for the amounts of gross income 
it distributes to the charitable lead 
interest. In our example above, if 
the CLAT receives income on its 
underlying assets equal to 8.7185 
percent and it pays that amount to 
the charitable lead interest, the fam- 
ily remainder interest will receive 
the entire trust principal at the end 
of the CLT unreduced by income tax. 
That is, the otherwise taxable income 
from the assets to the extent it is 
between the 7520 rate and the an- 
nual payout is deductible and, thus, 
constitutes tax-free growth. 


Funding of CLAT 

Since a successful result is 
achieved where the annual yield on 
the CLAT investments exceeds the 
7520 rate, careful selection of assets 
likely to return a high yield to fund 
the CLAT is necessary. Aside from 
other assets which the testator is 
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confident will provide a favorable 
yield, use of interests in closely held 
entities (such as family partner- 
ships and LLCs) may be utilized to 
“leverage” the return through the 
use of discounts.”’ A noncontrolling 
interest in a family entity discounted 
by 25 percent for valuation purposes 
would reduce the required yield 
from 8.7185 percent to 6.54 percent 
(a yield currently offered on high 
quality corporate bonds), to achieve 
“zero-out” for a 20-year CLAT. As 
an alternative to funding the CLAT 
with a discounted interest in a fam- 
ily entity, the estate could sell the 
discounted interest in the entity toa 
child or a dynastic trust in return for 
a promissory note with a payment 
rate equal to the CLAT payments. 
This would be followed by a contri- 
bution of the note to a CLAT. This 
technique (hereinafter, the “note 
CLAT technique”) would need to be 
structured to comply with the self 
dealing rules applicable to CLATS.”! 
If successful, the technique would 
result in a passing of all growth in 
excess of the discounted note amount 
to the family remainder interest. 

If interests in family entities will 
be used to fund the CLAT, steps will 
need to be taken to assure that the 
entity produces sufficient cash flow 
to meet its charitable obligations. If 
not, liquidation of assets, distribu- 
tions of portions of the entity, bor- 
rowing by the entity and/or sales of 
portions of the entity (with resulting 
potentially negative consequences) 
may be required. To the extent that 
income received by the entity is ex- 
pected to be insufficient to meet the 
payments, a contribution of sufficient 
cash to the entity may be required. 

If discounts for the entity are 
applicable, care must be taken to 
assure that the discount utilized 
for valuation of the entity in the 
donor’s estate should be equal to 
the discount for the entity interest 
used to fund the CLAT, in order to 
avoid a reduction of the charitable 
deduction. For example, where a 
donor owns a controlling interest in 
the family entity eligible for no (or 
a reduced) discount in the estate, 
and the personal representative 
uses a noncontrolling interest in 


the entity (thus, eligible for a full 
discount) to fund the CLAT, the 
charitable deduction for the asset 
used to fund the CLAT would be 
significantly less than the same 
asset valued in the gross estate, 
thus, reducing the charitable deduc- 
tion and compromising the benefits 
of the transaction.” This is some- 
times referred to as the “charitable 
deduction whipsaw.””* In a marital 
setting, these “matching discounts” 
have become easier to achieve due 
to cases allowing separate valuation 
in the estate of the surviving spouse 
for the portion of the controlling 
entity that lies in a QTIP marital 
deduction trust. Accordingly, owner- 
ship for the purpose of control may 
be aggregated upon the first death 
to achieve maximum basis step-up 
and then bifurcated at the time of 
the second death so that the CLAT 
may be funded with a discountable 
interest.** When the donor is not 
married and unable to take advan- 
tage of the separate valuation treat- 
ment afforded to marital trusts, a 
divestiture of the controlling inter- 
est in the family entity prior to the 
donor’s death would be required. 


Use of Private Foundation as 
Charitable Recipient 

The continued control of the family 
assets may be enhanced through the 
utilization of a private foundation as 
the beneficiary of the charitable lead 
interest.”° By utilizing a CLAT, the 
funds will stay with the foundation 
much longer than if the gift were 
made directly to the foundation. A 
private foundation is required to 
distribute five percent of the fair 
market value of its assets to char- 
ity on an annual basis.*° The CLAT 
assets will not be considered assets 
of the foundation for the purpose of 
computing the five percent “distrib- 
utable amount” until the year after 
they are paid to the private founda- 
tion.*’ This results in a much slower 
payout by the foundation than if the 
assets were received directly by the 
foundation, resulting in a greater 
amount under family control for a 
longer period of time. In addition, a 
CLAT is not subject to the prohibi- 
tion on unrelated business taxable 
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income, as is the private foundation or 
the excise tax on investment income.”* 
Accordingly, assets which produce 
such types of income (such as debt 
financed property) may remain in 
the CLAT until the time, if ever, that 
they are distributed to the private 
foundation. Furthermore, in certain 
cases, the CLAT, unlike the private 
foundation, will not be subject to the 
restrictions on excess business hold- 
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ings or jeopardy investments.” 


GST Issues 

A donor’s remaining exemption 
from generation-skipping tax (GST) 
for property distributed to grand- 
children and more remote descen- 
dants cannot be determined until 
the expiration of the CLAT term (the 
“delayed allocation rule”).*’ The effect 
of making the allocation at the incep- 
tion in an amount to be determined 
upon the termination of the CLAT is 
that the allocation may prove unwise 
if either 1) the amount passing to 
the family remainder interest at the 
time of trust termination is so great 
it may trigger a GST tax, or 2) little 
or no assets pass to the holder of the 
remainder interest, in which case 
the taxpayer would have squandered 
most or all of the GST exemption so 


allocated.’' One suggested method of 


avoiding the delayed allocation rule 
is a sale or gift of the family remain- 
der interest to a dynastic trust as to 
which the transferor’s GST exemption 
is allocated, with the expectation that 
the allocation of the GST exemption 
would be that of the person transfer- 
ring the family remainder interest as 
the “new” transferor (as opposed to 
the exemption of the donor), whose 
exemption would not be restricted 
by the delayed allocation rule, with 
the result that the remainder inter- 
est, and its growth over time, would 
be permanently exempted from GST 

The Service has privately ruled, in 
the context of a gift of the remainder 
interest, that the transfer of the re- 
mainder interest is bifurcated, and 
is eligible for allocation of the GST 
exemption of the “new” transferor 
only with respect to the value of the 
remainder as of the date of transfer 
based upon the treasury tables (which 


is likely to be low, especially in the 
earlier years of the CLAT), while the 
charitable lead interest (likely to be a 
high value) remains with the original 
transferor and continues to be subject 
to the delayed allocation rule until the 
expiration of the CLAT term.* The 
reasoning of the Service in this ruling 
is thought to be incorrect and unable 
to withstand judicial scrutiny.*' In 
particular, the purpose of the rule (to 
deny a double benefit by giving both 
a GST exemption and an estate tax 
deduction by use of the “safe harbor” 
of §7520 to “leverage” the exemption) 
is not violated in the case of a separate 
and distinct transaction involving a 
sale of the remainder and receipt by 
the seller of an amount equal to the 
fair market value of the remainder 
interest by the transferor’ (thus, 
subject to estate tax if not consumed). 
This assumes the initial transfer to 
the CLAT and subsequent transfer 
of the remainder are not deemed to 
be part of the same transaction.” A 
less advantageous method of avoiding 
the delayed allocation rule would be 
the note CLAT technique, mentioned 
above. Because the asset is purchased 
away from the estate before it ever 
gets to the CLAT, and since the note 
self-amortizes during the term with 
the result that there is nothing to 
pass to the family remainder interest 
from the CLAT at the end of the CLAT 
term, the delayed allocation rule has 
no impact on the transaction.” 


Providing for Family Members 
during CLAT Term 

As the lead interest generally can- 
not be distributed to noncharitable 
beneficiaries during the lead term, 
one challenge of a CLAT has been a 
method of providing benefits to the 
family remainder interest during the 
relatively lengthy period of the CLAT. 
The use of the note CLAT technique 
discussed above can provide for distri- 
butions of the return from the family 
entity during the CLAT term to the 
extent that the return of the entity 
held by the dynastic trust exceeds 
the note payments to the CLAT.* 
Another method would be to have a 
dynastic insurance trust purchase 
insurance on the life of the donor (on 
a survivorship basis if married) in 


an amount necessary to distribute to 
the child or children an amount that 
approximates the distributions that 
would have been made had the family 
remainder beneficiary received the 
underlying assets directly from the 
estate after payment of estate taxes 
and invested such proceeds. 


Example and Conclusion 

The exhibit illustrates three hy- 
pothetical scenarios involving the 
devolution of the stated family assets 
based upon a particular fact pattern, 
under three different scenarios: 1) no 
planning (the “no planning example”); 
2) the devise of the assets directly to 
a private foundation (the “foundation 
example”); and 3) utilizing a plan 
involving transfer of a partnership 
interest to the CLAT (the “CLAT/part- 
nership example”). 

The illustration dramatically shows 
how superior the CLAT/partnership 
results are, in terms of preserving 
wealth for the family, charity, and 
foundation, over and above the no 
planning and the foundation exam- 
ples. 


Narrative 

The first bar chart in this exhibit 
illustrates the distribution of fam- 
ily wealth under three hypothetical 
scenarios: 1) the “No Planning Ex- 
ample,” involving a testamentary 
distribution from parents to child at 
the death of the last surviving parent 
of a partnership interest followed by 
a 20-year term, after which the child 
becomes deceased and the assets are 
distributed to grandchildren; 2) the 
“Foundation Example,” involving a 
direct testamentary distribution of 
a partnership interest to a private 
foundation at the death of the last 
surviving parent, with distributions 
of the minimum required amount 
by the foundation over a 20-year 
term, and 3) the “CLAT/Partnership 
Example,” involving a testamentary 
distribution by the surviving parent 
of a limited partnership interest into 
a 20-year “zero-out” CLAT upon the 
death of the last surviving parent. 
All references below to “parent” shall 
mean the surviving member of the 
first generation; all references to the 
“child” shall mean the only member of 
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the second generation; and all refer- 
ences to “grandchildren” shall mean 
the third generation and beyond. 

The pie chart breaks out the taxes 
(by type of tax) in the No Planning 
Example. 

The life insurance chart illustrates 
the life insurance required to provide 
the child with the same benefits that 
the child (and ultimately grandchil- 
dren) would have enjoyed, in the No 
Planning Example. 

Listed below are the assumptions 
for all examples. 

e For purposes of each illustration, 
we will deal with a portion of the as- 
sets available for distribution on the 
death of the parent, which shall ag- 
gregate $13.33 million in marketable 
securities held in a limited partner- 
ship that is subject to a 25 percent 
valuation discount for transfer tax 
purposes (the "segmented assets"). 

e There is no remaining avail- 
able unified credit that will be al- 
locable to the segmented assets, the 
entire unified credit of the parent 
having been applied against 1) tax- 
able gifts made during lifetime; and 
2) other testamentary dispositions 
made by the parent. 

¢ There remains $1 million of the 
parent's generation-skipping exemp- 
tion available for allocation (if benefi- 
cial) to the segmented assets. 

e During the 20-year term of the 
CLAT, the assets will have an overall 
constant and recurring annual in- 
vestment yield of 6.54 percent; 87.5 
percent of which will be ordinary 
income and 12.5 percent of which will 
be capital gain. 

e In the No Planning Example 
(which includes the use of a discount 
partnership but no other charitable 
planning), an estate tax at the rate 
of 45 percent will be imposed on the 
discounted value of the segmented as- 
sets on the death of the parent and an 
estate tax at the rate of 45 percent will 
be imposed on the death of the child on 
the discounted value of the remaining 
segregated assets. For the purpose of 
this example, the child's death will be 
deemed to occur concurrently with the 
expiry of the CLAT, i.e., 20 years after 
the death of the parent. Individual 
income taxes are calculated based 


determined by using 87.5 percent of 
the income to be taxable at 35 percent 
and the remaining 12.5 percent of the 
income to be taxable at 17.5 percent. 
(In calculating the tax rate on capital 
gains, it is assumed that during the 
20-year period the capital gains rate 
will be increased to 20 percent, which 
will result in a mean rate of taxation 
of 17.5 percent during the 20-year 
period.). 

¢ In the CLAT/Partnership ex- 
ample, the partnership interest is 
discounted by 25 percent, resulting 
in no portion of the segregated assets 
being subject to federal estate tax on 
the death of the parent. 

e In the CLAT/Partnership ex- 
ample, the CLAT remainder interest 
will be purchased by a dynastic trust 
(with the "zero inclusion ratio") from 
the child (or a nongeneration skip- 
ping trust in which the child is the 
sole beneficiary) in the second year of 
its existence and that no generation 
skipping tax is owed. 

e Aone percent annual excise tax is 
imposed on the net investment income 
of the foundation. 

e An annual payment of five percent 
of the foundation's assets is distribut- 
able to charity. 

¢ No compensation to family mem- 
bers is paid either by the CLAT or the 
foundation. 

¢ In the CLAT/Partnership example, 
the CLAT will be required to make an 
annual payment of 8.7175 percent of 


the initial value of the CLAT's assets 
(subject to a price adjustment provi- 
sion) to the foundation for a 20-year 
term. 

¢ "Charity" refers to public charities 
or operating private foundations. 

e "Foundation" refers to nonoperat- 
ing foundations. 

e "Future value of family wealth" 
refers to the passing on of wealth to 
the third generation after the pay- 
ment of any estate or generation 
skipping taxes imposed on the second 
generation. 

The bar charts illustrate the amount 
available in each of the three scenari- 
os: 1) to or for the benefit of the family 
(i.e., the child and the descendents of 
the child); 2) for the foundation; 3) for 
the charity or charities to which the 
foundation shall make distributions; 
and 4) the IRS. In order to make the 
three scenarios comparable, all such 
amounts are “future value” to the date 
of the expiry of the CLAT. 


' LR.C. §§2055(a) and 2055(e)(2)(B) and 
Regs. §20.2055-2(e)(2)(vi) and (vii). All sec- 
tion references are to the Internal Revenue 
Code, as amended, and the regulations 
thereunder, unless otherwise stated. 

* §§2031 and 1014(a), effective to the end 
of 2009, and again, after 2010. 

’§$2055(e)(2)(A). Regs. §§20.2055- 
2(e)(2)(vi) and (vii). 

‘ The term yield as utilized herein shall 
mean the sum of trust accounting income 
and appreciation in trust assets whether or 
not realized, less trust expenses chargeable 
either to interest or corpus. 

Regs. §20.2055-2(e)(2)(vi). Generally, 
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the term of years alternative is favored 
due to the certainty as to the time in which 
any remaining assets will be distributed to 
or for the benefit of the family. There are 
exceptions, however, where the measuring 
lives may be in poor health. These excep- 
tions are beyond the scope of this article. 

® §§170, 2055, and 2522. 

* §7701(a)(1) and Regs. §301.7701-6(a). 

Regs. §20-2055-2(e)(2)(vi). These regu- 
lations were amended in April 2000 to 
require that the measuring lives permitted 
be specified family relationships in order 
to prevent an abuse commonly referred 
to as “vulture trusts” where an unrelated 
individual with a short life expectancy 
would be selected as the measuring life, 
assuring “maximum benefit” to the family 
remainder interest and a minimum benefit 
to the charitable lead interest. 

* §§4947(a)(2) and 508(e). The restric- 
tions on excess business holdings and 
jeopardy investments do not apply where 
the value of the charitable lead interest 
is less than 60 percent of the value of the 
CLAT assets. §4947(a) and (b)(3)(A). 

$661. 

'' This amount may be payable at any 


time through and including the last day of 
the tax year following the year of deduc- 
tion, if the trustee so elects. §642(c)(1). 

$642(c). See PLRs 200404009, 
200328030. 

'S See BNA Tax Mgt. Portfolio — Chari- 
table Income Trusts at IITA.I.b. 

“4 See PLR 199908002, PLR 8727072. 

'S See 75 Det. Laws C.C. 17-218. 

'® Regs. §§20.2031-7(d)(2)(iv); 20.7520- 
2(b). This is an amount equal to 120 per- 
cent of the §1274(d)(1) federal midterm 
rate (rounded to the nearest .2 percent). 

'v See Madsen, Funding CLAT with a Note 
Can Accelerate the Transfer of Wealth to 
Heirs, 30 Estate PLANNING J. 485 (October 
2003). 

'S See PLR 199927031. The personal 
representative or trustee could be given 
the authority to select among a number of 
CLATs with varying payouts and/or term. 
Note that CLUTs, because of their varying 
return, can never be zeroed out. 

'8 See Daniels and Leibell, Planning for 
the Closely Held Business Owner: The 
Charitable Options, 40 U. Miami 
E. HECKERLING Inst. ON Est. PLAN. at 12-9 
(2006). 
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*” See PLR 200018062, holding that the 
retention and investment by a charitable 
lead trust in a family partnership was 
not an act of direct or indirect self deal- 
ing. S Corps cause particular income tax 
problems for CLATs because the trustee 
would be required to elect to treat the trust 
as an electing small business trust under 
§1361(e) causing income to be taxed at the 
highest rates and denying 642(c) deduction 
for distributions of lead trust payments. 

§53.4941(d)-(c). See Tescher and Nel- 
son, The Frozen T-CLAT,143-7 Trusts 
AND Estates 33, (July 2004); and Madsen 
at note 17. See also PLR 200124029. An- 
other alternative, would be to transfer to 
the CLAT “preferred interests” in family 
entities (designed to pay a fixed return 
to the CLAT partner which is equal to 
the necessary payout), while providing 
for ownership of the “common” or growth 
interest in the entity by family members. 

*2 See Ahmanson Foundation v. United 
States, 764 F. 2d 761 (9th Cir. 1981); see 
TAM 9403005; Estate of Chenoweth v. 
Commisioner, 88 T.C. 1577 (1987). 

*8 See Daniels and Liebel at 12-41. 

*4 Estate of Bonner 84 F. 3d 1996 (5th Cir. 
1996); Estate of Lopes, T.C. Memo 1999-225; 
Estate of Mellinger, 122 T.C. 26 (1999). 

* Family members may also receive 
reasonable compensation for services 
rendered to the private foundation. See 
§53.4941(d)-3(c). 

26 See §4942(d) and (e). 

*7 See also Ann Jackson Family Founda- 
tion Comm’r 15 F. 3d 917 (9th Cir. 1994), 
aff'g,97 TC 534 (1991); Notice 2004-36, CB. 
2004-19 at 889. See also Notice 2004-35, 
C.B. 2004-19 at 889. 

See $4940. 

* See note 9. 

“9 §2642(e). By contrast a CLUT is permit- 
ted to make a GST allocation at the time 
of its creation. 

‘| See PLR 9109028. 

° See Oshins and Sederbaum, Genera- 
tion-Skipping and the GRAT: Sale or Gift 
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of the Remainder, 30 EstaTE PLANNING J. 
259 (June 2003). 

* See Ltr. Rul. 200107015. 

*4 See Oshins and Sederbaum at note 32. 

%> The additional value resulting from 
any “leverage factor” should be taken into 
consideration in the determination of the 
fair market value of the remainder sold. 

°° Of course, the remainder interest must 
be appropriately valued, not simply based 
upon the period of time to the remaining 


CLAT term, but for the true value of the 
transferee or purchaser’s ability to receive 
significant upside financial benefit with no 
exposure to downside other than price paid, 
in much the same fashion as any long-term 
option to purchase should be valued. 

‘7 There may be some ioss of the income 
tax benefit to the extent of the partner- 
ship principal payments on the note if 
this transaction is utilized. In addition, if 
the partnership discounts are ultimately 


deemed excessive when valuing the part- 
nership interest sold for the note, (which 
might lead to a finding of self-dealing for 
benefiting the family remainder interests 
at the expense of the charity), the benefit 
of the self-adjusting increase in the CLAT 
payments, (where those payments can be 
defined as a percentage of the fair market 
value of the assets transferred to the 
CLAT) would not be available. 
38 See Madsen at note 17. 
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In the alternative, $5.15M of life insurance at an approximate cost of $55,000 per year would leave the grandchildren in the same position 
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FAMILY LAW 


by Michael R. Walsh 


Modification Actions for an Increase 


in Periodic Alimony, Part 1 


ean and Joan have been close 

friends since high school. 

Each married a professional 

man and had one child be- 
fore their marriages were dissolved 
approximately five years ago. These 
confidants live in the same lake- 
front neighborhood which has ex- 
perienced substantial appreciation 
since the entry of the final judgment. 
Each drives a comparable Mercedes 
SL500, approximately three years 
old, and with relatively low mileage. 
Neither has a “significant other” nor 
has engaged in any living arrange- 
ment with a member of the opposite 
sex. Each is unemployed and in 
their mid-40’s. They have chosen to 
meet in an upscale restaurant in a 
quaint, quiet part of town to discuss 
the following: 


Jean: My real estate taxes have gone 
up the last three years, Joan. The same 
for my flood and homeowners insur- 
ance. 

Now that I am no longer receiving 
child support for Martha, I really don’t 
know whether I can retain the residence 
or even maintain it in the manner in 
which I would like to. 

Also, what about these escalating gas 
prices? I can hardly afford to drive my 
automobile. 

Considering that Ted and I were 
married for such a long time, and I was 
a full-time homemaker and mother, Iam 
wondering whether at my age and station 
in life a search of the job market is actu- 
ally worthwhile. What do you think? 

One of my main worries is that it is 
actually not practical for me to return to 
work for $15-17 per hour. I have thought 
about going back to get my college degree 
that I did not pursue because of marry- 
ing at an early age, but I am wondering 
whether many of the college courses 
taken in the mid-1980s are now even 
transferable or will be credited! 

Is your investment portfolio now 
performing as well as it did two or three 


years ago or are you having the same 
problem with an up and down market 
as I am experiencing? Do you know of a 
good financial counselor? Can you your- 
self recommend some investments which 
will produce a good yield since I need the 
additional income? 

Frankly, Joan, I don’t know what to 
do. If only my attorney five years ago had 
included a cost of living increase in the 
marital settlement agreement, I may not 
feel the financial pinch that I am pres- 
ently experiencing! 

I know that Ted must be doing some- 
what better since he has just bought 
a new condominium and has leased a 
Hummer automobile. 

I am seriously toying with the idea of 
going back to court to increase alimony, 
but I am worried about the cost in terms 
of fees and expenses. Do you have any 
recommendations? 

Joan: Yes, Jean, I recommend the 
lawyer who represented me in my dis- 
solution action since he seems to be very 
knowledgeable and can probably advise 
you as to the chances of success in a 
modification action. 


(Part II of this article will pertain 
to modification actions for a decrease 
in periodic alimony. This article does 
not concern itself with an award of 
rehabilitative alimony and a sub- 
sequent action to increase, extend, 
or convert it to permanent, periodic 
alimony.) 


The Referral 

It is against this background that 
Jean comes to see you. She has de- 
veloped a perception of the relief that 
she will be seeking and asks you to 
advise her as to her chances for an 
increase in periodic alimony plus an 
award of attorneys’ fees and costs. 

Before the first meeting with Jean, 
you have hopefully reviewed either 
the court file or already obtained 
the file of the client which contains 
all pleadings, agreements, stipula- 


tions, orders, and judgments as well 
as correspondence, transcripts, or 
depositions. Absent such a thorough 
inspection, the attorney will be clue- 
less as to how and on what basis the 
parties arrived at the standard of 
living developed during the marriage 
and whether the alimony award 
represents a sum sufficient for Jean 
to enjoy a stable, financial living pat- 
tern reasonably comparable to that 
enjoyed during the marriage. 

One of the most important areas 
to thoroughly explore is how Jean 
arrived at the fixed or estimated 
living expenses itemized on her ini- 
tial financial affidavit. Further, it is 
important to note whether she had 
access to sufficient documentation to 
prepare such a list. Also, what was 
the process used by her to identify 
and classify marital and nonmarital 
assets and liabilities and then to 
value them. Did she understand dur- 
ing this process that a court would 
take into consideration evidence as 
to the approximate yield she would 
receive from a distribution of marital 
assets and liabilities as well as an 
imputation of her income for self- 
support purposes, and how these 
factors may have impacted the needs 
on her financial affidavit?! 

An inquiry should then be made 
as to the client’s education, work 
experience, and whether these mat- 
ters were considered by the parties 
or the court in setting the alimony. 

The attorney should then make an 
objective and independent judgment 
as to whether, based upon the record 
being reviewed, the alimony award 
initially met reasonable economic 
expectations for the future when 
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compared with the financial entitle- 
ments that she would receive from 
equitable distribution and given the 
client’s age, health, education, work 
experience, the duration of the mar- 
riage, contributions to the marriage 
by her, and any other equitable and 
just factor which could have or would 
have been argued at that time on her 
behalf. 

Does the language of the final 
judgment or marital settlement 
agreement independently provide 
that the alimony award is a reflection 
of the standard of living and would 
permit the recipient at present and 
in the future to support a similar 
lifestyle? Absent such language, 
the attorney should then consider 
whether its omission is of substantial 
importance in trying a modification 
action for an increase in periodic 
alimony. 

The client must be advised that 
before any decision can be made, the 
client must complete a new financial 
affidavit and then be able to explain 
how such increased expenses are 
factored into her overall showing of 
“need” outside of self-help through 
employment or a cutback in living 
expenses, or a redirection of invest- 
ments. 

The client should be reminded to 
provide specific figures as to how and 
why living expenses have increased 
since the entry of the final judgment 
or last order. 

In this regard, the client must be 
reminded to supply financial affida- 
vit expenses only from a documented 
spending pattern, and not to engage 
in speculation, guesswork, or a 
“wishlist.”* 

An explanation should be made 
by counsel that an increase in as- 
sets or net worth on the part of the 
obligor does not necessarily add to 
or increase income for the purpose of 
paying increased alimony since these 
additions may be illiquid in form 
or be burdened by federal income 
tax consequences when being sold, 
traded, or transferred. Conversely, 
increased financial ability may also 
be offset by increased expenses 
relating to remarriage, debt, or the 
obligor’s practice or business ven- 
tures. 


78 THE FLORIDA BAR JOURNAL/OCTOBER 2006 


Part Il of this article 
will pertain to 
modification actions 
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Now is the time for counsel and 
the client to be specific in outlin- 
ing any important and unforeseen 
change in circumstances which may 
have arisen since the entry of the 
final judgment or last court order 
increasing alimony. Are there now 
healthcare expenses which were not 
contemplated at the time of the last 
alimony award as contrasted with 
only an increase in routine medi- 
cal, dental, optical, psychological, or 
counseling costs?* 

Has the client been required to 
encumber, sell, or transfer capital 
assets in order to maintain the stan- 
dard of living? Most important of all, 
why were not alternate methods not 
used, such as, employment or bor- 
rowing money?! 

Is it the client’s desire that he or 
she wishes to maintain the lifestyle 
that was enjoyed during the mar- 
riage or is it rather the desire of the 
client to do so, but with the claim that 
it cannot be afforded at the present 
time? If the latter is the case, what 
is its economic cause? Is it inflation, 
loss of business, or investment oppor- 
tunities, or simply a desire not to cut 
back on living expenses or to become 
employed? These are extraordinarily 
important considerations for the at- 
torney to understand in quantifying 
for the client the odds of success in 
court. 

Has there been any dissipation in 
the awards of equitable distribution 
by the client which contributed to a 


post-judgment lowering of the stan- 
dard of living? 

While the attorney should care- 
fully explain to Jean that she is not 
actually self-supporting without 
reliance upon alimony, the attorney 
must also point out to her in candor 
that her former husband will not 
necessarily be precluded from rely- 
ing on her employability even though 
at the time of the last alimony award, 
it was contemplated that she would 
not work outside of the home, but 
would continue in her role as a 
full-time mother and homemaker. 
Under the applicable law, a de novo 
determination as to employability 
may now be made by the trial court 
in a modification action. 

The next area to be explored in 
detail is whether Jean has any 
personal knowledge or a reasonable 
expectation of initially proving that 
Ted has had a substantial increase 
in financial ability to pay enhanced 
alimony. What witnesses can she 
call and what documentary evidence 
can she cite to counsel as an aid in 
discovery and anticipated proof at 
trial? 

Lastly, after concluding the initial 
interview appointments, and review- 
ing the record including the most 
recent financial affidavit, the attor- 
ney must now consider whether to 
proceed in light of applicable Florida 
law. In doing so, he remembers an 
article appearing in a recent Florida 
Bar Journal pertaining to this sub- 
ject and seeks it out to refresh his 
memory. 


The Legal Criteria 

FS. §61.14 provides the statutory 
authority for modifying alimony and 
empowering the court with subject 
matter jurisdiction to enter such or- 
ders as equity may require with due 
regard to a showing of a substantial 
change in circumstances by the mov- 
ing party, or a showing by the moving 
party of increased financial ability on 
the part of the obligor. Proof of either 
one may be sufficient.® 

Furthermore, FS. §61.14 (7) pro- 
vides that it makes no difference 
whether the initial order or judg- 
ment as to alimony was based on 
a voluntary agreement or court 
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order since, regardless of these cir- 
cumstances, neither party has the 
heavier burden of proof. 

The law is well settled that an 
increase in alimony solely because 
of the increased financial ability of 
the obligor is sustainable only in the 
event that at the time of the entry of 
the final judgment, the obligor did 
not have the present financial abil- 
ity to pay, and the obligee was, thus, 
required to accept a lower amount of 
alimony or a corresponding decrease 
in the marital standard of living.® 

Absent the lack of present finan- 
cial ability to pay at the time of 
the initial alimony award or agree- 
ment, an upward modification of 
alimony may be ordered based on 
the increased financial ability of the 
obligor only in “extraordinary cases” 
and under “compelling equitable 
considerations.” 

In summary, the financial ability 
of the paying spouse standing alone 
may justify, but does not require, an 
order of increased alimony. 

In most cases, a showing of in- 
creased need on the part of the 
moving party is a sine qua non to 
a determination for increased ali- 
mony.” 

The standard to measure increased 
need requires a court to consider the 
obligee’s pre-existing needs and 
necessities of life as they were estab- 
lished during the marriage,’ and not 
a showing of increased need based 
on the alleged necessities of life as 
claimed by the obligee thereafter or 
postdissolution. The obligee has no 
vested right to share in the future 
post-dissolution “good fortune” of the 
obligor or his “income.”'” 

Furthermore, a court may note a 
lack of motivation on the part of the 
obligee to seek employment as a fac- 
tor. Hurtado v. Hurtado, 407 So. 2d 
627 (Fla. 4th DCA 1981), although an 
initial dissolution action, found such 
an argument is highly influential in 
a modification proceeding. 

A court is not precluded from now 
considering, in a postdissolution 
proceedings a “de novo” determina- 
tion as to the employability status of 
the petitioner.'' The reasoning of the 
court is that although employability 
of the obligee was contemplated at 


the time of the entry of the final judg- 
ment, it may be re-examined on the 
same employability evidence that 
was presented in the initial action, 
together with a showing of changed 
circumstances, because employabil- 
ity now and then are two entirely 
different matters. Circumstances can 
change the status of employability 
by children attaining majority or the 
obligee merely being required to be 
at least partially responsible for his 
or her own financial future. To hold 
otherwise, said the court, would be 
an unjust result because a higher 
alimony award may be justified 
when the children are younger, but 
may be diminished when they attain 
majority and by an ever increasing 
job market and abundant educa- 
tional opportunities for the former 
spouse. Ruhnau v. Ruhnau, 299 
So. 2d 61 (Fla. lst DCA 1974), and 
Hurtado voiced early on the view 
that “permanent periodic alimony” 
is not necessarily synonymous with 
the word “forever,” and that health 
and employment conditions could 
be a change of circumstances suf- 
ficient to relieve the obligee of being 
categorized as a “alimony drone” for 
the remainder of his or her unmar- 
ried life. 

Where there has been an inade- 
quate award of equitable distribution 
and a demonstration of increased 
need by the obligee to repair the 
home, fix the plumbing, purchase, 
lease, or substantially repair an 
automobile or major appliances, 
and even foregoing the use of air 
conditioning because it cannot be 
afforded, a modification of alimony is 
justified, especially where the obligor 
is a physician earning substantially 
increased income and has himself 
counter-petitioned to terminate such 
alimony." 

Note, however, that a showing of 
increased need is not met by citing 
the escalating costs of medical care, 
even though the obligor may now 
have an increase in income.'* The 
same may be said of other routine 
monthly expenses." 

In a modification action seeking 
an increase in alimony, need may 
be essential as to a court’s decision. 
Merely showing that the standard of 


living is now well below that enjoyed 
during the marriage is not enough 
to support an increase in alimony, 
especially where the obligee has not 
in any way attempted to correct the 
alleged deficits in the standard of liv- 
ing by seeking to supplement income 
sources. !° 

If the obligee’s needs have substan- 
tially increased despite the fact that 
he or she attempted to supplement 
income and the standard of living is 
now well below that enjoyed during 
the marriage and that only by the 
depletion of assets can needs be met, 
then a modification is warranted 
especially if the obligor enjoys an 
enhanced standard of living with a 
corresponding increased income."® 

One who has dissipated an award 
of equitable distribution contrib- 
utes to the voluntary lowering of 
the standard of living. Additionally, 
while an obligee’s use of alimony 
to maintain an extraordinary or 
unsavory lifestyle will not support a 
downward reduction or termination 
of alimony without more, neither 
will the obligee’s profligacy be used 
to subsidize it by an order increasing 
alimony." 

A modification action may not be 
based on circumstances that were 
anticipated at the time the last 
award was made by a court,'* but 
an unexpected deterioration in the 
obligee’s health increases need and, 
thus, may serve as a justification for 
an alimony modification. 

Another influential fact may be 
that once child support is termi- 
nated, increased living expenses 
continue for the obligee and may be a 
factor in showing increased need.”” 

While inflation is a factor to be 
taken into consideration, the loss in 
the dollar’s purchasing power cannot 
be used as a basis for modification of 
alimony without a showing by the 
movant that the national problem 
of inflation impacts specifically on 
him or her, or that inflation in and of 
itself has created the increased need 
and, thus, a substantial change in 
circumstances.”! 

The facts and circumstances sup- 
porting an earlier award of alimony 
may not be revisited by the court as 
a basis for modification. Only circum- 
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stances occurring since the previous 
award may be considered.” The fact 
that the obligee fails to establish a 
substantial and unforeseen change in 
circumstances now, may not, however, 
preclude a future action for modifica- 
tion, if the facts warrant it.*° 

Where the obligee is required to 
take early retirement because of 
substantial health problems, a sub- 
stantial change of circumstances has 
been made, and such voluntary retire- 
ment prior to age 65 does not preclude 
the obligee from receiving increased 
alimony.” 


The Decision 

No one likes to lose! Even partial 
success many times is equated with 
total failure. Defeat wears thin and 
affects not only the person but other 
family members, friends, neighbors, 
and fellow workers. 

In making a decision to file an action 
for an increase of periodic alimony, be 
aware of subtle suggestions and intui- 
tive feelings in the hope of a quick and 
relatively inexpensive settlement. The 
obligor may well take financial advan- 
tage when these emotions surface and 
before complete discovery has yet to 
be accomplished. 

Things are not always as they 
appear. Many times the obligor is 
pressured by a new spouse, second 
family, or new in-laws. Furthermore 
there may be the complication of 
the obligor paying the cost of adult 
children attending college or adult 
children who claim to be or who are 
partially or totally dependent on him 
or her for support. These factors may 
justify the belief on the part of the 
obligor that a voluntary increase will 
later prove to be bad precedent or that 
your increased alimony is not at all a 
priority item. 

In filing a modification action, 
the obligee must be mindful of long 
term consequences. Will the obligor 
retaliate by cutting support to adult 
children or not paying for their college 
education or even permitting health 
or life insurance for their benefit to 
lapse? 

Make an objective decision as to a 
judicial resolution for an increase in 
alimony. Be open to suggestion or even 
criticism of your views. Knowing the 
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situation, would it be better to have 
a four-way conference in the hope of 
arriving at an amicable compromise 
or a mediation prior to filing suit? 
File the action only if the facts and 
case law preponderate in your favor. 
Otherwise, forget it. It maybe too risky 
and costly! 

Let prudence be your “guiding star.” 
Assess carefully the strength of your 
case and also discuss the expectancy 
of at least a 30-50 percent increase. 
Anything less may not be cost effec- 
tive given your time, effort, and “hard- 
saved or invested” money. Of course, if 
your family, friends, or a newly found 
“heartthrob” is financing the litiga- 
tion without regard to repayment, 
then your “risk” maybe more limited. 
Otherwise, do not gamble with secure 
and established finances. If you decide 
to go ahead, set a budget and adhere 
to it. 

Put yourself in the position of the 
obligor. Attempt to understand the 
defenses to be used and arguments for 
a “status quo” in the alimony award. 
Consider what a judge not knowing 
either one of you will do in years after 
the initial award was made. 

Last, be sensible, practical, pay at- 
tention to the facts, and most of all, 
listen to your lawyer! U 
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TRIAL LAWYERS FORUM 


by Geralyn M. Passaro 


Claims of Exploitation of the Elderly 


in the Sale of Financial Products 


new wave of litigation 

sweeping across our na- 

tion involves the sale of 

financial products, par- 
ticularly annuities,' that are sold to 
senior citizens. Savvy attorneys have 
brought lawsuits against sellers of 
these products under elder abuse 
statutes in the form of class actions 
and individual claims. 


Distinctions Between 
Financial Products 

Before any analysis of the elder 
abuse statutes, it is important to 
have a basic understanding of the 
financial products that are the sub- 
ject of elder abuse claims. There are 
two basic types of annuities on the 
market: 

¢ Fixed annuities — Fixed an- 
nuities earn a guaranteed rate of 
interest for a specific time period, 
such as one, three, or five years. 
Once the guarantee period is over, a 
new interest rate is set for the next 
period. This guarantee of both inter- 
est and principal makes fixed annui- 
ties somewhat similar to certificates 
of deposit (CDs) purchased from a 
bank. Unlike the typical CD, an an- 
nuity is not backed by the Federal 
Deposit Insurance Corporation. 

A subclass of fixed annuities is 
equity indexed annuities. These are 
for a fixed term; however their in- 
terest is not guaranteed, but rather 
tied to an index, such as the S&P 
500. Therefore, these annuities are 
capable of increasing the return if 
the market is good, yet they typically 
have a minimum interest guarantee 
of usually two to three percent. These 
annuities also generally have high 


surrender periods, which means that 
if the annuities are surrendered be- 
fore the expiration of the fixed term, 
they will incur substantial penalties, 
as high as 15 to 18 percent. Gener- 
ally, the surrender period makes 
them a disadvantageous investment 
vehicle for seniors who will need ac- 
cess to their money as they age and 
their health deteriorates. 

¢ Variable Annuities — Variable 
annuities offer a range of invest- 
ment or funding options which may 
include stocks, bonds, or money mar- 
ket instruments. Neither principal 
nor return are guaranteed in these 
types of annuities since they are tied 
to the performance of the underlying 
investment options. Some variable 
annuities offer a fixed account option 
that guarantees both principal and 
interest, much like a fixed annuity. 
In this manner, the monies can be 
split between a low risk option and 
an aggressive, more risky option. 


Elder Abuse Statutes 

More than half of the states in 
the U.S., as well as the Virgin Is- 
lands and Guam, have statutes that 
prohibit exploitation of the elderly.” 
Most state statutes provide penal- 
ties for physical abuse or neglect 
of an elder or dependent adult, and 
eight states provide penalties for 
physical or emotional abuse of an 
elder or vulnerable adult.’ Other 
states penalize mere failure to report 
suspected elder abuse to the proper 
authorities. Once elder abuse is 
reported, the state social workers or 
other state agency representatives 
are charged with the responsibility 
of correcting the abusive situation. 


In these states, no cause of action is 
available to the family or the victim 
against the abuser. Other states have 
elder or dependent adult statutes 
that create some sort of protection 
but do not provide specific penalties 
for abuse.* 

As a state with vast numbers of 
senior citizens, Florida enacted in 
1973 the Adult Protective Services 
Act, FS. §§415.101 through 415.113. 
This statute creates a private cause 
of action for a violation of the act and 
provides that “a vulnerable adult 
who has been abused, neglected or 
exploited as specified in this chap- 
ter has a cause of action against 
any perpetrator and may recover 
actual and punitive damage for such 
abuse, neglect or exploitation.”’ As 
an incentive to plaintiffs’ attorneys, 
the statute provides for recovery of 
attorneys’ fees and costs.° 

Other state statutes have even 
broader powers and are being in- 
voked on a regular basis by both pri- 
vate litigants and regulatory bodies. 
For instance, California has enacted 
a statute titled, “Elder Abuse and 
Dependent Adult Civil Protection 
Act.”’ The California statute defines 
“financial abuse” as when a person 
or entity does any of the following: 1) 
takes, secretes, appropriates, or re- 
tains real or personal property of an 
elder or dependent adult to a wrong- 
ful use or with intent to defraud, or 
both; or 2) assists in taking, secret- 
ing, appropriating, or retaining real 
or personal property of an elder or 
dependent adult to a wrongful use or 
with intent to defraud, or both. The 
California regulations specifically 
provide for 1) reasonable attorneys’ 
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fees and costs, including a conserva- 
tor’s costs related to the institution 
of litigation; and 2) general damages 
for a decedent’s pain and suffering, in 
an amount no greater than $250,000. 
(Normally, under Probate Code 
§573, damages cannot be recovered 
for a decedent’s pain and suffering 
upon the decedent’s expiration. The 
legislature created an exception 
to that rule in the California elder 
abuse statute). In contrast, Florida’s 
statute does not allow recovery for 
pain and suffering in the absence of 
a physical impact or injury. 

© Vulnerable Adult — Under this 
broad rubric, creative plaintiffs’ at- 
torneys are taking typical insurance 
sales and turning them into claims 
for elder abuse and financial exploi- 
tation, simply because the product 
was sold to a senior citizen rather 
than a younger working person. 
These statutes typically define a 
“vulnerable adult” as a “person 18 
years of age or older whose ability to 
perform the normal activities of daily 
living or to provide for his or her 
own care or protection is impaired 
due to a mental, emotional, physi- 
cal or developmental disability or 
dysfunctioning or brain damage or 
the infirmities of aging.”* 

Typically, in the case of seniors, 
plaintiffs’ attorneys attempt to 
avail themselves of the statute by 
asserting that the senior suffers 
from unspecified “infirmities of ag- 
ing.” Because there is no case law 
construing this term, the defense will 
argue that age alone is insufficient 
to establish that a senior is “infirm.” 
Thus, the discovery process in these 
types of cases is medically oriented. 
The defendant will typically seek to 
obtain medical records and financial 
records to show that a senior citizen 
is not infirm or unable to physically 
or mentally care for himself. The 
establishment of a guardianship is 
critical in these cases to demonstrate 
that the senior citizen is incapable of 
making such decisions on his own. 
Since Florida recognizes the right 
to a speedy trial if a plaintiff is over 
the age of 65,° medical discovery 
will need to be done on an expedited 
basis. 

¢ Exploitation — Even if the plain- 


tiff can establish “vulnerability,” he 
or she must still establish that the 
plaintiff was exploited. Under FS. 
§415.102(7)(a), “exploitation” occurs 
when a person who: 

1) stands in a position of trust and 
confidence with a vulnerable adult and 
knowingly, by deception or intimidation, 
obtains or uses or endeavors to obtain for 
use, a vulnerable adult’s funds, assets, or 
property with the intent to temporarily or 
permanently deprive a vulnerable adult 
of the use, benefit, or possession of the 
funds, assets, or property for the benefit 
of someone other than the vulnerable 
adult; or 2) knows or should know that 
the vulnerable adult lacks the capacity to 
consent, and obtains or uses, or endeavors 
to obtain or use, the vulnerable adult’s 
funds, assets, or property with the intent 
to temporarily or permanently deprive a 
vulnerable adult of the use, benefit, or 
possession of the funds, assets, or prop- 
erty for the benefit of someone other than 
the vulnerable adult. 

There is a dearth of case law in 
Florida construing this statutory 
scheme. Therefore, the definitions, 
as supplied by the legislature, are ca- 
pable of differing interpretations. For 
instance, plaintiffs may argue that 
an insurance company or the sales- 
person are acting as “caretaker” or 
are involved in a “fiduciary relation- 
ship as defined by FS. §§415.102(4) 
and 415.104(10). Normally, in the 
sale of most insurance or financial 
products, the role of the typical 
insurance salesperson is simply to 
act as a conduit for the sale between 
the insurance company or financial 
services company and the senior 
purchaser. The salesperson does not 
act in a custodial manner, nor as a 
caretaker of the elderly adult. Only 
one decision interprets the term 
“caretaker.” In a case brought by the 
Department of Children and Family 
Services, the Second District Court of 
Appeal held that a daughter was not 
her mother’s “caregiver.” Thus, the 
daughter could not be found to have 
abused, neglected, or exploited her 
mother when she did not call for help 
after her mother fell. This was be- 
cause 1) there was no commitment or 
agreement that the daughter would 
act as her mother’s caregiver; 2) 
calling for help would have required 
countering her mother’s expressed 
desire to refuse help; 3) the mother 
was independent in her daily routine 
and made decisions for herself; and 


82 THE FLORIDA BAR JOURNAL/OCTOBER 2006 


4) prior to the fall, the mother know- 
ingly suffered from certain medical 
conditions and refused to seek medi- 
cal help.’® Therefore, a legal defense 
can be mounted that these statutes 
do not apply in the context of an 
arms-length commercial transac- 
tion. Nevertheless, these statutes are 
construed on a case-by-case basis, so 
the relationship between the senior 
purchaser and the insurance sales- 
person nevertheless may rise to the 
level of being fiduciary in nature. 


Pending Litigation and 
Class Action Lawsuits 

As noted above, these types of 
claims are fairly complex and often 
evolve into class actions by virtue 
of the number of persons affected. 
On February 10, 2005, Attorney 
General Bill Lockyer and Insurance 
Commissioner John Garamendi of 
the State of California filed a $110 
million-plus lawsuit against a “liv- 
ing trust mill” that allegedly tricked 
senior citizens into using retirement 
investments to buy annuities. The 
complaint alleges that the defen- 
dants used the pretext of the offer 
and sale of estate planning products 
and services to establish confidential 
relationships with consumers and 
to find out about their assets, and 
then exploited those relationships 
by using financial information to 
induce consumers to purchase an- 
nuities. This was the second lawsuit 
brought by the California attorney 
general’s office against a living trust 
mill. Two years ago, a state appeals 
court affirmed a multi-million dol- 
lar judgment against Fremont Life 
Insurance Company, which was 
found to have conspired with a living 
trust mill called Alliance for Mature 
Americans.!! 

The State Securities Division for 
the Commonwealth of Massachu- 
setts also has recently questioned 
15 financial firms, including some 
of the largest brokerage companies, 
in an extensive investigation into 
whether senior citizens are being 
sold variable annuities that are not 
appropriate investments for them. 
In February 2005, Massachusetts 
officials accused Citizens Financial 
Group of “unethical or dishonest 
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conduct” for targeting seniors in sell- 
ing variable annuities.'* Two large 
Massachusetts banks are under 
investigation.'® In response to these 
investigations, the National Associa- 
tion for Variable Annuities observed 
that people are living longer, so the 
sale of annuities that won’t mature 
for 10 years is not inappropriate for 
seniors’ changing needs. 

Other state regulators are follow- 
ing suit by launching investigations 
into companies that target senior 
citizens and the sale of annuities. 
The insurance commissioner for the 
State of Delaware in October 2005 
proposed regulation to require insur- 
ance agents, brokers, and insurance 
companies to make reasonable ef- 
forts to obtain information about the 
senior’s financial status, tax status, 
and investment objectives, and to 
not recommend the purchase of an 
annuity without having reasonable 
grounds to believe the annuity is ap- 
propriate. In addition, the Delaware 
regulations propose written proce- 
dures and regular audits to ensure 
compliance." 

In addition to regulatory actions, 
class actions have been filed against 
Midland National in California and 
against American Equity Investment 
Life Insurance Company in Florida. 
The class action lawsuit was filed on 
January 25, 2005, against Midland 
National Life Insurance Company 
on behalf of senior citizens who al- 
lege that insurance annuities sold 
by Midland National were unsuit- 
able for seniors because the annuity 
payment schedule did not begin until 
long after their life expectancy. The 
plaintiff there contends that Midland 
sold him a deferred annuity policy in 
January 2003, when he was 73 years 
old. After paying about $43,000 in 
premiums, based on the company’s 
payment schedule, the plaintiff was 
not due to receive payouts until he 
turned 115 years old. He died 17 
months after buying the policy.’ 
The federal class action case against 
American Equity Investment Life 
Insurance Company was settled in 
2005. 

Insurance companies can attempt 
to protect themselves by using clear 
and simple language in their sales 


literature and by fully explaining 
the surrender penalties and other 
negative implications of investment 
tools. Defense lawyers should explore 
this, as well as the extent of training 
the insurance sales force received 
about the nature and true effect of 
the products, instead of simply train- 
ing agents on sales techniques. More 
complete training should reduce 
the number of misrepresentation 
claims. 


Conclusion 

The sale of financial and invest- 
ment vehicles is generally fraught 
with obstacles. When the sale in- 
volves annuities and seniors, how- 
ever, the mix can be even more 
disastrous. Plaintiffs’ lawyers are 
using state elder abuse statutes to 
transform these claims into more 
extensive and complex class action 
lawsuits. Insurance carriers, along 
with their agents, are being targeted 
by state regulators and private plain- 
tiffs’ firms. Since there are no estab- 
lished protocols for when sales are 
appropriate for seniors, all of these 


claims are treated on a case-by-case 
basis, with the court system as the 
final arbiter. 


' An annuity is a savings instrument 
which accumulates sufficient funds to 
pay a fixed income to the annuitant 
for a definite period of time or for the 
annuitant’s lifetime, which provides 
interest on a tax-deferred basis. In re 
LifeUSA Holding Inc., 242 F.3d 136, 
139 n.2 (3d Cir. 2001). As insurance 
products, annuities are approved by 
the state regulatory body on insurance, 
such as the Department of Insurance or 
Department of Financial Services. 

Cat. & Inst. Cope §§15600- 
15675; IL. Star. Ch. 320 §20/11 et seq.; 
Towa Cope §726.8 (addressing dependent 
adults rather than elders specifically); 
Mp. Cope CriminaL Law §3-604; Micu. 
Comp. Laws. ANN. §$750.145n (criminal- 
izing vulnerable adult abuse, rather 
than elder abuse specifically); Mo. ANN. 
Srar. §§198.070 (failure to report) and 
198.067 (civil penalties for abuse in 
nursing homes); Nes Rev. Star. §28- 
386(1); N.Y. PenaL Law §§260.32 and 
260.34 (McKinney); Ore. Rev. Star. Ch. 
124; S.D. Copiriep Laws Ann. tit. 22 Ch. 
46; Uran Conk §76-5-111; Va. Cope ANN. 
§18.2-369, as amend. by 2001 Va. Laws 
Cu. 181 (S.B. 801); Rev. Cope or Wasu. 
§§74.34.005 through 74.34.210; W. Va. 
Cope §9-6-1; Wy. Star. §§35-20-101 
through 35-20-108. 


* ALA. Cone. §§$38-9-1 through 38-9-11; 
Ariz. Rev. Star. ANN. §13-3623); FLA. Srar. 
ANN. §§415.101 through 415.113; Minn. 
Star. ANN. §§609.231 and 626.557(d) (as 
amend. by 2001 Minn. Sess. Law Serv. 1st 
Sp. Sess. Ch. 9 (S.F. 4) (West); Nev. Rev. 
Star. §§200.5091 through 200.50995; 
S.C. Cope ANN. tit. 43 Ch. 35; Tenn. Cope 
ANN. §§71-6-101 through 71-6-120; Vr. 
Stat. ANN. tit. 33, Ch. 69 (2000). 

* ALASKA Start. §47.24.010, as amended 
by ALaska Law Exec. Orp. 2001-1023; 
Conn. GEN. Stat. §17b-407(a); Ga. Cope 
§31-8-84; 10 Guam Copr ANN. §2954; 
Haw. Rev. Star. §346-224); InAno Cope 
§39-5303; Iowa Cope §235B.3, as amend. 
by 2001 Ia. Legis. Serv. H.F. 680 (West); 
Kentucky Rev. Srar., tit. XVII, Ch. 209 
and tit. 194A700 et seq.; La. Rev. Srar. 
ANN. §14:403.2), as amend. by La. Sess. 
Law Serv. Act 1032 (S.B. 973) (West); 
N.H. Rev. Strat. ANN. §161-F:46 ; NJ. 
Star. ANN. §52:27G-7.1; Svar. 
ANN. s. 10 §101-105; N.M. Star. Ann. 
27-7-30; R.I. Gen. Laws §42-66-8.2; Tex. 
Human Res. Cope ANN., tit. 2 Ch. 48.; 
VirGin IsLANps Srar., tit. 34 §453; Wis. 
Srar. §46.90(1)(f). 

5 Fria. Stat. §415.1111. 

7 CALIFORNIA WELFARE AND INSTITUTIONS 
Cope §§15600 - 15675. 

Fia. Star. §415.102(26). 

Fra. Star. §415.1115. 

0 §.S. v. Department of Children and 
Family Services, 805 So. 2d 879 (Fla. 2d 
D.C.A. 2001). 

" Press Release 05-102, Office of At- 
torney General, State of California, 
February 10, 2005. 

" Press Release, Secretary of State, 
State of Massachusetts, February 18, 
2005. 

'S Andrew Caffrey, 15 Firms Now Face 
Annuities Inquiries, Tuk Boston 
February 18, 2005. 

' Press Release. Insurance Commis- 
sioner and Department of Insurance 
for the State of Delaware, October 19, 
2005. 

Josh Friedman, Annuities Coming 
Under Increased Scrutiny, Tuk Los An- 
GELES Times, Jan 26, 2005, at C1. 


Geralyn M. Passaro is a partner 
in the Ft. Lauderdale office of Stephens, 
Lynn, Klein, La Cava, Hoffman & Puya, 
P.A. She concentrates her practice in 
litigation, with a particular focus on 
professional liability defense of insur- 
ance agents, real estate brokers, and title 
agents. 

This column is submitted on behalf of 
the Trial Lawyers Section, Bradley E. Pow- 
ers, chair, and D. Matthew Allen, editor. 
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BOOKS 


The Curmudgeon’s Guide to 
Practicing Law 

By Mark Herrmann 

Reviewed by Gary L. Sasso 

We live in a world of choices. 
Wherever we turn, we have menus 
to choose from, windows to click. The 
consultants tell us we can bid good- 
bye to the days when new lawyers 
would pursue traditional careers. 
They now have too many choices. 

The whole idea of approaching 
anything in a traditional manner is 
out of vogue. There is no right way 
of looking at anything. Instead, we 
have different perspectives, depend- 
ing on when we were born. We need 
to know whether we are dealing 
with Depression Era lawyers, Baby 
Boomers, Gen X’rs, Gen Y’rs, or Mil- 
lennium Generation lawyers. 

In The Curmudgeon’s Guide to 
Practicing Law, Mark Herrmann 
brushes aside modern sociology to 
give good, hard-nosed advice to liti- 
gators that cuts across generations. 
He insists that there is a right way 
and a wrong way to do things, which 
new lawyers need to learn. What’s 
more, he presumes that today’s as- 
sociates, like their forebears, want to 
excel as lawyers and to advance in 
their law firms. 

Many of us are familiar with 
Herrmann’s teachings in the ABA 
Litigation Section’s Litigation jour- 
nal. He expands upon his “curmud- 
geonly” advice in this very readable, 
purposely provocative, and occasion- 
ally hilarious handbook. Readers are 
never at a loss to know where he 
stands, whether the topic is advocacy, 
handling depositions, e-mail eti- 
quette, staff relations, timekeeping, 
dealing with clients, coping with the 
darker side of litigation, or building 
a practice. 

He starts with a memo to new as- 
sociates about legal writing. He says: 
“Welcome to the firm. To work at this 
firm, you must know how to write. 
Here are the rules. Follow them.” 
The rules he gives are concrete and 


foolproof. So is his advice for career 
advancement: “[I|t is your obligation 
to follow these rules. ... It is better 
for your career if you fix your own 
mistakes.” 

Herrmann sets forth specific 
guidelines on how to succeed — and 
how to fail — as an associate. He 
says associates should make their 
work “impeccable.” This is because, 
“Itlo succeed at this law firm, the 
most important thing that you can 
earn is trust.” He explains: “If I trust 
you, then I will ask for your help on 
my cases. If everyone else at the firm 
also trusts you ... [ylour career will 
skyrocket.” Conversely: “If I do not 
trust you, our professional relation- 
ship serves no purpose. ...If you do 
not have the trust of senior lawyers 
at the firm, you cannot possibly suc- 
ceed.” 

He has this insight on billing 
hours: “If you do good work, you'll 
always have plenty to do; ‘billing 
hours’ will be irrelevant. ... If you 
ever come to work with the idea of 
billing some hours, rather than help- 
ing a client pursue its interests, just 
go home.” This is both paradoxical 
and true. Focusing on billing hours 
instead of a client’s cause is like try- 
ing to ride a bicycle while watching 
your feet. 

Herrmann devotes a chapter to 
“what they didn’t tell you in law 
school,” cataloguing the shortcom- 
ings of the litigation process and 
everybody in it. He lays it on thick 
here — maybe too thick. What we do 
is not that bad! (In fact, Herrmann 
concedes that he wouldn’t trade his 
career “for anything in the world.”) 
But the unmistakable message is 
that litigation is not for the faint of 
heart. 

As for building a practice, Her- 
mann advises associates to take 
“a long-term approach.” He says: 
“For your first few years as a litiga- 
tion associate, your ‘clients’ will be 
litigation partners at this law firm. 
You must cultivate those clients, so 
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that they will employ you on their 
cases.” He says this “will be the base 
of your practice,” which associates 
can expand by continuing to provide 
first-rate legal work, developing re- 
lationships outside the firm, writing, 
and speaking to ensure that “a fair 
number of relevant decision-makers 
know that you exist and are compe- 
tent.” 

Herrmann calls his book a “pure 
labor of love.” It shows. The book is 
published by the ABA Section of Liti- 
gation and can be ordered through 
the ABA Service Center at 800-285- 
2221 or through the ABA's Web site 
at www.ababooks.org. 


Gary L. Sasso is the president and 
CEO of Carlton Fields, P.A., and serves 
on the Council of the ABA’s Section of 
Litigation. 


The Mayor of Lexington 
Avenue 

By James Sheehan 
Reviewed by Jason Kellogg 

With his debut novel, The Mayor 
of Lexington Avenue, Tampa-area 
attorney and author James Sheehan 
has created a world of people and 
places that most Florida lawyers will 
recognize. 

We see the prominent Miami at- 
torney, well-connected to the power 
brokers but disconnected from his 
feelings and his past. We recognize 
the wildly successful personal injury/ 
criminal attorney whose surgically- 
enhanced likeness is plastered on 
every billboard along the Treasure 
Coast. We meet the once-promising 
small-town public defender too far 
gone to save an innocent man from 
Death Row. And we see the blue- 
blooded state attorney who will do 
anything to gain power and keep it. 

By fully redeeming only one of 
these characters, Sheehan has cre- 
ated a kind of cautionary tale about 
how those in our profession can head 
down the wrong path. 

Although the book’s storyline 
fetches a little too far at some points, 
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it is refreshingly unpredictable. The 
book is set primarily in Bass Creek, 
Florida, a washed up little town near 
Lake Okeechobee and the fictional 
Okalatchee River. 

The story begins in 1986, when a 
slow but decent convenience store 
clerk, Rudy Kelly, is arrested for a 
gruesome murder he did not com- 
mit. Seeing the case as his ticket 
out of Bass Creek, the state attorney, 
Clay Evans IV, enlists the help of a 
seedy local sheriff’s deputy to cajole 
a confession. Evans also bullies the 
coroner into burying key evidence 
that might exonerate Rudy. 

Rudy’s mother Elena scrapes 
together $15,000 to retain “the best 
attorney in the area,” Tracey James, 
who runs a moneymaking mill of 
referral sources, experts, and insur- 
ance adjusters from her offices in 
Vero Beach. But after exhausting the 
retainer, James withdraws from the 
case, leaving Rudy’s fate in the hands 
of the alcoholic public defender. 

The story shifts 10 years ahead 
and 150 miles south to Miami, where 
prominent civil litigator Jack Tobin 
contemplates the big-city attorney’s 
dream: cashing in big-firm equity 
and gearing down to a slower life 
in the sticks. At his old pal the 
governor’s request, he reluctantly 
takes the vacant state attorney’s job 
in Bass Creek. 

The reader is goaded into suspend- 
ing his or her disbelief when Rudy 
Kelly turns out to be the son of Jack 
Tobin’s childhood friend, Jimmy, who 
is introduced in a series of flashbacks 
set in 1960s New York. Jack has not 
seen Jimmy since their late teens, 
when Jimmy took the rap for a car 
they stole together. When Jack guilt- 
ily returns to New York for Jimmy’s 
funeral 30 years later, he learns of 
Rudy, whose execution at Starke 
is drawing near. Jack sets out in a 
race against time to exonerate Rudy 
and repay a debt to his childhood 
friend. 

Sheehan has been a trial lawyer 
for almost 30 years, so perhaps it 
is no surprise that some of the best 
scenes in The Mayor of Lexington 
Avenue occur in chambers and in 
the courtroom. Before abandoning 
Rudy’s defense, Tracey James skill- 


fully wins a key pretrial hearing 
against Clay Evans, with Sheehan 
deftly describing each side’s strategy 
as the narrative quickly unfolds. 

Sheehan takes the trouble, and 
effectively so, to explain the vaga- 
ries of appellate practice as Tobin 
tries to overturn Rudy’s conviction. 
A scene at the Supreme Court of 
Florida is described in its most in- 
teresting detail. Sheehan has also 
given Florida’s wildlife and natural 
beauty a significant role. Those who 
appreciate glades and gators will be 
pleased with the message of freedom 
and peace in nature. 

The story does fall a little flat in 
spots. Evans and the evil sheriff's 
deputy, Wesley Brume, are always 
bad, and never really develop beyond 
two dimensions. And a cameo by the 
Mafia seems contrived. But for the 
most part, The Mayor of Lexington 
Avenue is an extremely promising 
first effort that ably holds its own 
against other popular legal thrill- 
ers. 

And in the end, the reader likely 
will identify one other recognizable 
person — the lawyer who yearns to 
write a book. Unlike most, however, 
Sheehan has actually done it, and 
has done it well. 


Jason Kellogg practices commer- 
cial litigation with Hogan & Hartson, 
LLP, Miami, and is a former member of 
the Journal and News Editorial Board. 


A Practical Guide to the 
CISG: Negotiations Through 
Litigation 
By A.E. Butler 
Reviewed by Edward M. Mullins 
When a practitioner first encoun- 
ters the United Nations Convention 
on Contracts for the International 
Sale of Goods (“the CISG”), he or she 
quickly will realize that there is a 
paucity of American treatises on the 
topic. While Pace University has a 
comprehensive Web site on the CISG, 
with a country-by-country listing of 
decisions and scholarship, that Web 
site, as with most Web sites provid- 
ing such content, can be daunting. 
Many of us do not even know what 
the CISG is, let alone when it applies 
to a particular contract. (For the 
record, the CISG is an international 


“gap filler” treaty that provides for 
terms in international sales con- 
tracts, similar to the Chapter 2 of 
the Uniform Commercial Code). 

Enter A.E. Butler, an in-house 
counsel for several corporations, 
who came to the realization years 
ago that practitioners needed a 
practical, easy-to-use volume on the 
CISG. The result is an extremely 
comprehensive, loose-leaf volume 
on the topic, A Practical Guide to 
the CISG: Negotiations Through 
Litigation, which is a must-own for 
any lawyer who encounters or may 
encounter CISG issues. 

Butler’s treatise, just published by 
Aspen Publishers, is an exhaustively 
researched volume. As the name sug- 
gests, it takes a practical approach 
to this complex area of the law. For 
example, Butler has provided easy- 
to-use forms section in her volume, 
including sample complaints, a sam- 
ple contract governed by the CISG, 
and sample notices. Each chapter 
includes helpful “Practical Applica- 
tion” explanations throughout. Of 
course, she provides the text of the 
Convention itself. 

Butler does take time, however, to 
indulge in some historical perspec- 
tive. Recognizing that the approaches 
taken by the various countries’ courts 
to the CISG is dictated by their past, 
Butler has provided a brief history 
of commercial commerce from both 
Eastern and Western perspectives. 

The real benefits of Butler’s book, 
though, and what distinguishes it 
from other material such as the Pace 
Web site, are the clear chapters on 
the application of the CISG, espe- 
cially helpful for the newcomer. 

After explaining the basic mechan- 
ics of the CISGs operation and when 
it applies, Butler provides separate 
chapters on the fundamentals: con- 
tract formation, performance obliga- 
tions under the CISG, risk allocation, 
buyer’s remedies, seller’s remedies, 
and damages and defenses issues. 

Each chapter is heavily footnoted 
with extensive citations to foreign 
cases, which can be vital. While there 
is little U.S. case law on the CISG, 
cases interpreting the CISG from 
foreign countries can be persuasive 
under the terms of the CISG. 
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It should be noted, however, that 
the reader might find Butler’s chap- 
ter on jurisdiction and procedure to 
be lacking in comparison to the rest 
of her treatise. 

While she does provide some help- 
ful details — for example, that a case 
involving the CISG can be removed 
to federal district court pursuant to 
28 U.S.C. §1331 for federal question 
jurisdiction — many of the other 
topics, such as venue and forum non 
conveniens, are given brief treat- 
ment. Of course, there is much more 
scholarship on these issues available, 
and a thorough analysis of those is- 
sues is beyond the scope of her work 
and it is probably not necessary. 

This raises the issue as to what 
direction Butler will take her trea- 
tise in the future. The treatise, set 
in a loose-leaf volume ready for easy 
updates, is clearly a work in progress. 
Her review of the CISG fundamen- 
tals can assist any practitioner, while 
her chapter on U.S. procedure seems 
more geared as a survey to foreign 
counsel. 

Yet, if she really does want to 
focus on the needs of the American 
practitioner, a country-by-country 
summary from key nations might 
be helpful. Also, as a learning tool, 
Butler might want to explain some 
of the differences between the CISG 
and the UCC. 

These are nits. As it stands now, 
Butler’s treatise provides a much- 
needed, article-by-article analysis 
of the CISG that is useful to any 
practitioner who is or may deal with 
international disputes involving the 
sale of goods. 

A Practice Guide to the CISG is 
available at www.aspenpublishers. 
com for $225. 


Edward M. Mullins is a share- 
holder at the international litigation and 
arbitration boutique, Astigarraga Davis. 
He serves as publications chair for the 
International Law Section. 


The Oregon Project 

By Natasha Roit 

Reviewed by Carrie May Poniewaz 
The Oregon Project’s opening scene 

is an intriguingly fearsome alley, 

where a bound victim finds himself 

facing sure death at the hands of 


three mysterious villains. But just 
as swiftly as this lurid setting draws 
the reader in, a series of introspec- 
tive questions causes the narrative 
to trail off into vapid presentations 
of back story and pointless ponder- 
ings. 

The misfortune of this stream of 
consciousness is not so much in its 
tedium as it is in its potential to 
turn the reader off to an otherwise 
gripping tale of deceit and shady 
dealings. Full of scheming characters 
entwined by interconnected story- 
lines after the opening blunder, The 
Oregon Project has all the elements 
of a breezy legal thriller that keeps 
readers turning the pages well past 
bedtime. 

The story launches when a pre- 
trial hearing leads to a plea deal 
involving a light sentence for the 
accused in exchange for informa- 
tion that could help the prosecutor 
beat his unscrupulous boss in an 
upcoming election. The arrangement 
eventually leads to a shake-down of 
Chinese mobsters, arrests of certain 
wealthy political supporters, and a 
whole lot of trouble for the young 
prosecutor, Mitch Landau. 

Meanwhile, a lonely but successful 
and impossibly beautiful art dealer 
named Tess Lowe meets Charlie, a 
handsome real estate investor who 
seems trustworthy enough to have 
dinner with, and a casual affair be- 
gins. Before long, Tess is signing over 
her home equity to buy into Charlie’s 
exciting investment opportunity, 
and Charlie is heading out of town 
to finish up the mysterious Oregon 
project. 

California lawyer Natasha Roit 
artfully weaves the characters’ 
plights in this debut novel while 
highlighting how ambition and 
power can get in the way of justice. 
The Oregon Project’s narrative moves 
swiftly, giving the reader the quite 
accurate sense that an unexpected 
twist will come with every change 
of setting. The many facets of the 
story sometimes make it difficult to 
keep the characters and situations 
straight, but the author’s portray- 
als of the human nature help pull 
everyone together. 

Unlike the big dollars required for 
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Charlie’s real estate project, The Or- 
egon Project requires little emotional! 
investment and provides a solid 
return on entertainment value. 

The Oregon Project is published by 
Tapestry Press and can be purchased 
for $14.95. 


Reel Justice: The Courtroom 
Goes to the Movies 

By Paul Bergman and 

Michael Asimow 

Reviewed by Carrie May Poniewaz 

Judicial decisions on witness 
credibility in jury trials. Punitive 
damage awards in contract disputes. 
By exposing these types of proce- 
dural improprieties and deliberating 
about lawyer stereotypes and strat- 
egies, the authors of Reel Justice: 
The Courtroom Goes to the Movies 
counsel readers on the reasons the 
American legal system lends itself so 
well to drama, comedy, and suspense 
on the big screen. 

The result is an educational plea- 
sure trip through the legal details 
and background of more than 150 
law-themed movies, and a handy 
guide to take to the video rental store 
or read in short sittings. 

In this second, updated edition, 
Reel Justice features short sum- 
maries followed by commentary 
explaining the legal authority and 
occasional gaffes of courtroom scenes 
on the silver screen. 

Each movie also has a “gavel rat- 
ing,” with four gavels declaring the 
film “classic,” and one gavel implor- 
ing readers to “ask for a new trial.” 
In assigning the gavels, the authors 
focus not on the legal accuracy or 
import of the movie as a whole, but 
solely on the entertainment value of 
the courtroom scenes. 

The “Legal Analysis” section is 
where the authors tear into the 
jurisprudential meat of each film 
while providing further explanation 
on jargon and procedures. Lawyers 
will enjoy reading what they might 
have wanted to blurt out during the 
movie, as well as the deeper discus- 
sion of moral and ethical dilemmas 
that can plague the profession. 

And those who simply yearn for 
more information after the verdict 
is handed out will appreciate the 
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“Trial Brief” sections, which reveal 
the true inspiration behind the plots 
and explore how real-life controver- 
sies parallel the storylines. Compact 
sidebars pepper each chapter, clarify- 
ing legal rules and citing to even more 
titles. 

Chosen for the centrality of the 
courtroom to the narratives, the 
movies in Reel Justice range from 
black and white classics like Inherit 
the Wind to modern treasures like 
Legally Blonde. The authors catego- 
rize the films by legal theme, with 
chapters covering the death penalty, 
circumstantial evidence, contempt of 
court, and other legal doctrines. Other 
chapters focus on character studies, 
corruption of justice, and specific 
areas of law. 

Almost as entertaining as the mov- 
ies themselves, Reel Justice provides a 
comprehensive and enriching guide to 
the legal film genre while demonstrat- 
ing that justice in the movies is often 
anything but, well — real. 

Reel Justice is available from 
Andrews McMeel publishing for 
$16.95. 


Your Lawyer: A User’s Guide 
By Lawrence J. Fox and 
Susan R. Martin 
Reviewed by Carrie May Poniewaz 
Lawyers who must consistently 
explain the basics of legal represen- 
tation should consider making Your 
Lawyer: A User’s Guide a standard 
lagniappe for inquisitive clients. 
Styled as a conversation between a 
skeptical new client and the authors, 
this skinny primer’s question-and- 
answer format saves valuable client- 
meeting time by tackling several com- 
mon concerns in succinct language. 
Busy lawyers will appreciate its direct 
handling of mordant queries like, “So 
under a contingent fee, I get my law- 
yer for free?” and of the cynical quips 
that often follow: “There’s always a 
catch.” Clients, on the other hand, 
will enjoy the way this book addresses 
some aspects of legal representation 
with a dose of suspicion that is per- 
haps not as easy to administer to a 
lawyer in person. After all, one might 
have to work up a little angst before 
actually asking, “Loyalty sounds good 
but what’s the reality? I just know 


you've got more exceptions.” 

To both parties’ advantage, though, 
Your Lawyer: A User’s Guide does 
not completely let lawyers off the 
hook from the basic questions clients 
should ask in person. Short outlines 
in each chapter instruct readers to 
request the type of information that 
will help them understand what to 
expect from their lawyers (“how long 
will this take you to complete?”), and 
that will help lawyers determine 
which concerns they should address to 
keep the lines of communication clear 
and open (“What are my alternatives 
in this situation?”). 

The short, simple chunks of infor- 
mation make this book easy to use, 
and one-frame cartoons sprinkled 
throughout the pages add playful hu- 
mor. Those who can’t shake off stan- 
dard worries will likely chuckle, for 
example, at the client on the witness 
stand who looks shocked when his 
lawyer tells the judge, “If it pleases the 
Court, Your Honor, I'd like to quit the 
defense and join the prosecution.” 

The chapter that aims to soothe 
clients’ nerves about lawyers’ duty of 
loyalty follows sections dealing with 
solicitation and referrals, fee arrange- 
ments, communications, competence, 
diligence, and confidentiality. The au- 
thors then shift to a tutorial on what 
to do if something goes wrong, advice 
on what the client should not expect 
from a lawyer, and words of caution in 
dealing with other people’s lawyers. 

After closing with a chapter on 
putting legal results in proper per- 
spective, the authors offer a handy 
glossary that includes legalese like 
“Quantum Meruit,” as well as those 
everyday terms with special legal 
meanings that clients can embrace: 
“Reasonable — A fuzzy word that 
permits lawyers to argue on both sides 
of a question.” 

An individual copy of Your Lawyer 
is $12.00, and LexisNexis offers up to 
50 percent off for bulk orders. 


The Case Against the Law: 

Legal Jargon, Legal Learning, 

and Legal Legerdemain 

By Ken Vinson 

Reviewed by Allison C. Goodson 
Legerdemain: a noun meaning 

“sleight of hand,” from the Middle 


English “light of hand.” Such is Ken 
Vinson’s fascinating, if paradoxical, 
diatribe on the nature of lawyers and 
their practice. 

In language as vexing as that 
which he claims to denounce, Vinson 
makes his argument that “[l]awyer- 
magicians tend to get away with their 
word-magic because the public craves 
the lawyers’ offer of a secular court- 
house religion, a wise-governing goose 
that lays golden eggs.” 

While lawyers are casting spells on 
the public at large, Vinson’s The Case 
Against the Law purports to break 
them by “offer[ing] clues for solving 
the mysteries of the verbal atrocities 
that make up legaldom’s legalspeak.” 
The stated purpose of the book, in 
essence, is to refute the utility of 
“legalese” and argue, in place of the 
jargon that buttresses lawyers’ ivory 
towers, that “I should be able to deed 
you my house without the ritual[istic 
language] of ‘party of the first part.” 

Citing Plato, Dickens, Mohammed, 
and the Book of Luke, Vinson makes 
his case against the holiness of legal 
jargon. But if “the legal tribe’s habit of 
hiding lawyerly thoughts and actions 
behind clouds of legal slang . . . has 
long bred distrust among the laity,” 
one must wonder what service Vinson 
is providing by attempting to reign 
in that distrust using so much of the 
very language he calls “shadowy” and 
“unsavory.” 

In spite of its use of lofty legal 
dialect, The Case Against the Law 
makes the important point that the 
law is for the people and should be 
written as such in order to maintain 
accountability on the parts of our 
leaders. However, Vinson argues, “the 
Law” has been so revered as to have 
been improperly made into a religion, 
a great mythological creature, a ro- 
mance, and even a science, all written 
in a foreign language. 

Ultimately, Vinson implores the lay 
public to “wise up to the intellectual 
fraud that is the law.” But is this really 
a book for “the laity”? Vinson assures 
lawyers that “surely a public recogni- 
tion of the legerdemain plaguing legal 
reasoning won't topple the walls of 
civilization.” It is precisely because of 
this sort of language that, while the 
import of Vinson’s message cannot 
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be questioned, his effectiveness in 
conveying it must be. 

The Case Against the Law is pub- 
lished by Sentry Press in Tallahassee. 


Guiding Those Left Behind 

in Florida 

By Amelia E. Pohl 

Reviewed by Carrie May Poniewaz 

A death in the family can leave 
loved ones confused and overwhelmed 
by the all the arrangements that need 
to be made in a short amount of time. 
It can also leave a challenge for the 
lawyer who must guide the family 
through this difficult time. 

Amelia E. Pohl’s Guiding Those Left 
Behind in Florida is the answer to 
this predicament. Written in simple, 
straightforward language, this desk 
reference is designed to help both 
family members and lawyers quickly 
navigate the process of settling an 
estate in Florida. The chapters cover 
everything from autopsies to wills, 
and the short subsections provide rel- 
evant statutes and outside resources 
for further research. 

An estate planning section gives 
detailed instructions on creating fold- 
ers and organizing documents to wrap 
up one’s own affairs before death. This 
chapter also features a helpful fill-in 
form entitled “If I Die.” 

The book also includes “guideposts,” 
small graphics indicating that the in- 
formation so marked either presents 
special problems, applies only to a 
particular event or situation, or is only 
relevant to a spouse or lawyer. Text 
boxes and clear headings make this 
book a quick go-to for answers in any 
stage of the estate-settling process. 

Among the topics covered in Guid- 
ing Those Left Behind in Florida are: 
how to tend to the funeral and burial; 
what agencies need to be notified of 
the death; how to locate the decedent’s 
property; what bills need (and do not 
need) to be paid; how to determine 
who is entitled to inherit property; 
and how to transfer the decedent’s 
property to the proper beneficiary. 

The paperback book is $24.95 and 
available at Barnes & Noble. The 
publisher also offers a 20 percent 
discount for purchases made at its 
Web site: www.eaglepublishing.com. 
Bulk discounts are also available. 


Cornerstone of Liberty: 
Property Rights in 21st Century 
America 

By Timothy Sandefur 

Reviewed by Carrie May Poniewaz 

The Supreme Court’s 2005 decision 
in Kelo v. New London sure has people 
talking these days. Take Cornerstone 
of Liberty: Property Rights in 21st 
Century America on a plane or out in 
any public area, and you'll see. One 
look at the title, and the person next 
to you will probably ask what you 
think of that one case that let the 
government give people’s homes to a 
pharmaceutical company. 

After reading this book, which was 
published by the libertarian Cato 
Institute, you might respond with a 
tirade on just how wrong the Supreme 
Court was; how the state of property 
rights in America today is shameful; 
and how “as the law stands today, 
property owners are almost entirely 
at the mercy of the state.” You might 
even tell your new friend to write 
to a legislator or organize a protest 
march. 

The Kelo case involved a small town 
with big plans to create tax revenue, 
jobs, and a prosperous lifestyle for its 
citizens. The plan was to bring in a 
pharmaceutical company and replace 
an old neighborhood with an upscale 
residential district. When certain 
residents and businesses would not 
sell their land for the noble cause, the 
town wielded its power of eminent 
domain. The Supreme Court found 
no difference between “public benefit” 
and “public use,” and, according to 
Cornerstone of Liberty, allowed local 
governments “virtually unlimited dis- 
cretion to take away citizens’ homes 
and businesses and use the property 
for private development projects.” 

Author Timothy Sandefur makes 
a compelling case against this un- 
bridled use of eminent domain. Cit- 
ing regulatory-takings cases as well 
as those involving condemnation, he 
narrates the sagas of Susette Kelo 
and several other landowners who lost 
their property to the better judgment 
of the government. The way he tells 
each story makes one wonder just how 
the governments can get away with 
this. 

Using the anecdotes as the hu- 
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man element in the first part of the 
book, Sandefur lays down several 
reasons “why property rights are so 
important” and recounts the “place 
of property rights in the American 
Constitution.” These two chapters 
constitute the bulk of this quick-read 
paperback, and they present a heav- 
ily cited argument for reigning in 
the government’s power of eminent 
domain. Sandefur goes back in time 
and around the world to explain why 
“no society ever existed without at 
least some form of private property.” 

His accounts of the theories of 
Jean-Jacques Rousseau, Karl Marx, 
Vladamir Lenin, and other leaders 
who shunned property rights are in- 
teresting and start off a larger discus- 
sion of the philosophies and theories 
beyond private ownership. 

But the book never quite moves far 
enough beyond its arguments to ex- 
plain the full background of property 
rights in the 21st Century, as its title 
promises. Delivering slightly more 
agitprop than enlightenment, Corner- 
stone of Liberty is not for those who 
seek a full understanding of the argu- 
ments on both sides of the debate. 

However, it does provide a wealth of 
research and a good starting point for 
concerned citizens who want to know 
more about how to curb the govern- 
ment’s use of eminent domain. 

Sandefur concludes Cornerstone of 
Liberty by laying out an agenda for 
protecting property rights in the after- 
math of Kelo and imploring readers to 
take action. He also encourages read- 
ers to gain further education on the 
issue because it’s “[o|nly by recogniz- 
ing that there is something necessary 
about property” that we can “restore 
the American Constitution, and the 
American nation to its proper order.” 

Cornerstone of Liberty is available 
at www.nbnbooks.com for $19.95. 


Lawyers’ Poker: 52 Lessons 
That Lawyers Can Learn from 
Card Players 
By Steven Lubet 

This new book discusses the paral- 
lels between a lawyer's work and the 
strategies employed by master poker 
players. 

Published by Oxford Press, Law- 
yers’ Poker is $28.00 in hard cover. 
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Services 


Attorney Referral Services 
@ A-A-A Attorney Referral Service ~ 
Every month over 13,000 people Call seeking 
a Lawyer due to our Innovative Marketing 
Strategies. Call today - ls your phone ring- 


ing like it used to? 
1-800-733-5342; 1-888-669-4345 


Automotive Forensic Services 


@ Accident Investigation, Injury, Death, 
Property Damage, Defect, Negligence, Fire, 
Fraud, Bad Faith, Faulty Repair. State/Na- 
tionwide,* Salvatore R. Raimondi, Sr., (561) 
832-6022, Web site: www.AAFSA.com; 
E-mail: RSRAIMONDI@AAFSA.COM. 


Aviation Consultant 


@ Retired FAA Inspector; experienced 
aircraft accident investigator. In-depth knowl- 
edge of FAA regulations, orders, and policies; 
also, FAA philosophy, tactics, and techniques. 
Conduct accident investigations, case screen- 
ing, research, and serve as expert witness. 
Keating Aviation Consulting, LLC, (502) 
722-9400, Fax: (502) 722-9401, E-mail: 
keatingavconsult @ bellsouth.net. 


Expert Witnesses 


Handwriting 


@ American Document Examiners, Rita 
Lord: 1208 Marine Way, Suite 303 North 
Palm Beach, Fi 33408. Court qualified expert 
witness in Federal, Circuit, Probate, District 
Courts and arbitration cases throughout the 
U.S. Phone(561)622-6310; 

www.americandocumentexaminers.com. 


@ Forensic Document Examiner/Hand- 
writing Expert: Don Quinn, 101 Century 
21 Drive, Suite 123, Jacksonville, FL 32216, 
(904) 721-3434. Thirty years experience 
in Federal and State Crime Laboratories. 
Qualified in Federal and State courts. Retired 
FDLE Document Examiner. 


= Certified Forensic Document Exam- 
iner, Thomas Vastrick, 380 S. State Road 
434,Suite 1004-132, Altamonte Springs, FL 
32714. (800) 544-0004. Formerly with U.S. 
Postal Inspection Service Crime Lab. Over 
27 yrs. Experience. ABFDE Certified (former 
Board Director.) Court qualified throughout 
southeast. 


Land Use & Zoning 


@ Lester L. Solin, Jr., FAICP, MCP, MBA, 
Fellow, Past Commissioner, Am. Inst. of Certi- 
fied Planners (AICP). 35+ years Experience in 
testimony regarding Land Use, Comprehen- 
sive Plans, and Development Codes, Site 
Plans, & Compatibility, Consistency & Com- 
pliance. Solin and Associates, Inc.; (407) 
682-7200; (407) 252-7200 cell; saiplans@ 
aol.com: www.solinplanning.com. 


Law Enforcement 
& Security 


= Lou Guasto Law Enforcement & Se- 
curity Expert Witness. Retired Police Chief 
with twenty-six years of Law Enforcement 
experience. F. B.!. Academy graduate. Former 
University Criminal Justice Instructor. (954) 
434-0413. 


Medical 


@ Physicians For Quality: Credible medi- 
cal experts. Since 1986. We have Florida 
physicians who have agreed to review your 
malpractice case, and if it has merit, testify for 
you. Plaintiff or Defense. 1-800-284-3627. 
Visitus at www.pfq.com. 


@ Mining Engineering Experts: Extensive 
expert witness experience, all types mining: 
accidents, injuries, wrongful death, construc- 
tion, trucking/rail, disputes, product liability, 
mineral property management, mineral ap- 
praisal for estate & tax 540-989-5727. 


Premises Liability 
& Security 


@ Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. 
William T. Gaut (239) 593-8033. Naples, 
Florida. Visit Web site: www.wtgaut. 
com. 


Real Estate Law 


@ James L. Mack, Board Certified Real 
Estate Lawyer with 55 years of practice in 
Florida exclusively in the area of real estate 
law, “AV” rated, Chair of Dade County Bar 
Ass'n Real Property Committee 1995-2004, 
is available to act as expert witness or con- 
sultant in real property litigation in all Florida 
counties. 20185 East Country Club Drive, 
#607, Miami 33180, (305) 933-2266, fax 
(305) 682-1533. 


Securities Law 


@ Donald A. Rett, with nearly 35 years of 
practice in Florida, is an expert witness and 
consultant in securities law issues. Mr. Rett is 
the only member of The Florida Bar to serve 
as both a Securities and Exchange Commis- 
sion (“SEC”) attorney and the Director of the 
Florida Division of Securities. Published. “AV” 
Rated. For more information or assistance, 
contact Mr. Rett at (850) 298-4454 (800-342- 
2727 FL) or visit www.donrett.com. 


YOUR AD COULD BE HERE 
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ing in legal malpractice/professional liability. 
We welcome phone quotes. Sam Cohen, 
2623 McCormick Dr., Suite 105, Clearwa- 
ter, FL 33759, (727) 799-4321, Fax: (727) 
499-6829; e-mail: ATTORNEYSFIRST @ 


@ Call us to talk over remedies available 


to your clients who have securities account 
losses. Referral or co-counsel; expert wit- 
ness affiliations. David McGee and Peter J. 
Mougey, Beggs & Lane, Pensacola, (850) 
432-2451. 
Stockbroker Misconduct 
@ Darren C. Blum, Esq., concentrates on 
recovering investors’ losses caused by stock 
and commodity broker misconduct. Mr. Blum 
has vast experience within the securities in- 
dustry, as a former licensed broker; former 
associate of a large New York law firm that 
defended many brokers and brokerage firms; 
former intern for the NASD Arbitration Depart- 
ment; a published author and coauthor of se- 
curities arbitration articles; and an approved 
Arbitrator for the NASD and NFA. Referring 
attorneys are gladly paid in accordance with 
Florida Bar rules. Blum & Silver, LLP, 12540 
W. Atlantic Bivd., Coral Springs, FL 33071; 
phone (954) 255-8181, fax (954) 255-8175, 
1-877-STOCK-LAW. 


FORMS PROCESSING 


FREEDOM 
FOR MORE 
BILLABLE HOURS 


Chapter 7 & 13 
Bankruptcy Petition Processing 
Under New Reform Law 
Best Case Software 

ECF Filing 


FREE YOUR STAFF to work on 
more complex cases! Eliminate all 


time consuming details and let us do 
the work! 


Visit our website at: 
www. bankruptcycoordinator.com 


Email: be@bankruptcycoordinator.com 


Contact Us: 
727-364-6333 
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Lawyer Services 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $315 
(US., State, Expanded Common Law and Intemet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 

(for attomeys only - applications, Section 8 

& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 

TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 


MEDICAL/DENTAL MALPRACTICE 
EXPERTS- ALL SPECIALTIES 


STAT-STAT AFFIDAVITS 
in 4 HOURS! 
i 


FREE! HCAI MEDICAL TEAM REVIEW \, 
OF MEDICAL RECORDS! ' 


WRITTEN REPORT IF CASE HAS 
NO MERIT! 

FREE! ON GOING CONFRENCE TUTORIALS! 
Billions & Billions of dollars have been awarded 
to our clients in 22 years. Over 12,500(+) 
REPEAT Law Firms in 40 states. Preeminent in 
U.S. We have the perspicacity to bring you “up 
to speed” quickly & refine your presentations. 
Our specialty is preparing counselors new to this 
arena. Our Fee $395! No bills, nothing to sign. 


FREE! 


If it's a question of 


Safety... 


The answer must be 
Engineering, Safety, and 
Security Experts Professional 


(All Disciplines) 


Professional Safety Incorporated 


CONTINGENCY CONSTRUCTION CLAIMS 


Delay Claims 
*Contract Disputes 
*Bond Claims 


eLiens 
¢Surety Disputes 
*Defect Claims 


Experience is the Difference! 

With five Board Certified Construction Law lawyers, we’re 
familiar with the dynamics of the construction process. We know 
how to actively manage claims and disputes and get them resolved 
in a timely and cost effective manner. 


National 


Kenneth A. Welt 


UNITED STATES BANKRUPTCY TRUSTEE 


Depo & courtroom questions free. Avoid name 

sellers - they have “plants” infesting their lists! 

STRONG testimony for Plaintiff & Defense. 
CALLUS! 


Health Care Auditors, Inc. 
10126 Sorenstam Drive 
Trinity, Florida 34655 

Toll Free 877-390-HCAI1 


Facsimile 727-375-7826 
Telephone 727-579-8054 


17 


Have you ever wished — you could sit down and talk in complete confidence with 
someone about your law practice—someone whose drinking or drug problem may 
have been worse than yours; someone who can tell you what drinking/use of drugs 
did to his or her practice, family, and health? Or maybe just someone to listen with 
an understanding heart rather than with judgment and condemnation? 


Have you ever thought what a relief it would be, without any cost whatsoever, to be 
able to talk frankly with just such a person—a person who is solving problems just like 
yours and is living happily and usefully? 


Now you can. Call the Florida Lawyers Assistance, Inc., hotline 
at 800/282-8981. 
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Expert Witness Testimony 
For Insurance-Based Litigation 


INSURANCE METRICS CORP. 


Experienced in: 
Agent/Actuarial Malpractice, Surplus Lines 
Bad Faith, Coverage, Applications, Regulation 
Damages, Standards of Care, Reinsurance 
Liability, CGL, WC, Auto, HO, Disability 
Health, Life, Annuities, Ins. Agency Valuations 


cai 561-995-7429 


Full background at: 
www.expertinsurancewitness.com 


Bill Hager, President 


Former Insurance Commissioner 
Former Property Casualty CEO 


CIRCUMVENT THE CAPS ON MEDICAL MALPRACTICE 
with in-depth medical testimony of physical damages caused by pain. 


Witness, Ltd: 


medical expert testimony in medical malpractice, personal injury & disability claims 


Med-Witness provides 


Michigan 


www.millerengineering.com 
e-mail: jmiller@ millerengineering.com 

Mechanical Engineering 

Power Tools and Machine Guarding 

Guarding and Entanglement Accidents 

Compliance with OSHA/ANSI/ASTM/UL/NFPA 

Metalworking, Woodworking, Plastic Molding 
Warnings, Labels, Instructions and User Manuals 

Warnings & Instructions Books by Miller & Lehto (4) 

Design of User Manuals & Wamings (ANSI Z535) 

Intemational (ISO) Symbol/Warning Requirements 

Health & Chemical Hazard Warnings 
Consumer Product Safety 

Human Factors and Ergonomics 

Slips, Falls: Premise - Vehicle - Ladder 

Child, Home Appliances, Power Tools & Electrical 
Vehicles: Auto, Truck, Trailer, Boat, Recreational 

Auto Crash Data Retrieval System (Vetronix CDR) 

Roadway/Traffic Accident Reconstruction 

ATV, Jet Ski, Snowmobile, Personal Watercraft 

Seat Belts, Air Bags, Restraint Usage/Wamings 
Chemical, Environmental and Fire 

Fires & Explosions: Vapors/Electrical/Chemical 

OSHA Material Safety Data Sheets (MSDS) 

Chemical Labeling Requirements (ANSI Z129.1) 

Groundwater & Environmental Contamination 

Chemical & Solid Waste Disposal Warmings 
Agricultural and Construction Engineering 

Construction Trades & Equipment Accidents 

Tractor, Implement, Harvester & Grain Storage 

Chemicals: Pesticides, Herbicides, Fungicides 


James M. Miller, PE, PhD Mark R. Lehto, PhD 
Bradley T. Cook, PE, BSME 
Our 12 other professional staff represent degrees in 
mechanical, agricultural, chemical, human factors, 
ergonomics, packaging, law and psychology. 


DELTA 


Consulting Group, Ine 


Expert Construction Consulting 


Challenging legal issues require seasoned experts. 
e Contract Audits / Fraud Investigations 

e Schedule Delay Analysis 

e Construction Defects Investigations 

e Termination / Bankruptcy / Surety Bond Claims 


Delta Consulting Group is a national firm with an international reach of professionals 
experienced in construction, engineering, forensic accounting, litigation support—expert 
witness, financial, economics, insurance, surety, real estate and dispute resolution. 


Serving all of Florida (850) 932-7365 www.delta-cgi.com 
- Offices Nationwide - 


REALTOR ETHICS? 


When trouble is brewing and a 
Realtor’s professional conduct is 
in question (or may be question- 
able}, an honest, expert opinion 
is in order. You can rely on 
Larry Lowenthal and his years of 
leadership on the Grievance 
Committee of the South Broward 
Board of Realtors. Call 


Larry Lowenthal, Expert Witness 
(954) 437-2133 
Visit www.RealWitness.com 


Lawyer Services Rates 


Standard Format — $80 per insertion. 
Minimum of 5 lines. Each additional lin 
is $20. Initial ad placement payable i 
advance. 5-time insertion, $400; 10-tim 
insertion, $750. 


Display Format — 

1 Time 5 Times 10 Times 
1/6 pg $300 $250 $200 
1/12 pg $250 $225 $200 
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Bankruptcy Coordinator 
Blumberg Excelsior 


Colson, Hicks et al. 
I don’t have too many answers. 


I’m just up here avoiding jury duty. 


Compson & Associates 
Corporate Creations 
Dell, Inc. 

Delta Consulting 


Empire Corporate 

FastCase 

Florida Lawyers Mutual Cover 3 
Gilsbar 39 
Government Liaison 90 
Great American Ins. 

Harvey E. Morse, P.A. 

Health Care Auditors 

Insurance Metrics 

Int’! Genealogical 

Kenneth Welt 

Larry Lowenthal 

Lawyers USA 

LexisNexis Cover 2, 29, 45 
Miller Engineering 91 
Med Witness 

PNC Avisors 

Professional Safety 

QLTT International 


Quinnipiac University 


Ricci, Leopold 

Searcy Denney 
Springboard Non-Profit 
SunTrust Bank 

The Company Corp. 


The Robertson Group 90 I’m afraid a raise is out of the question; however, I am 
West Cover 4 prepared to offer you a free latte every morning. 
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Liability Insurance 


Westlaw 


Eull History (Text | Show Negative History | View all Citing Refs | Monitor With KeyCite Alert 
Direct History for Texas Dept. of Community Affairs v. Burdine, 101 S.Ct. 1089 (Mar 04, 1981) 


U.S.Tex, Jun 16,1980 Texas Dept. of Community Affairs v. Burdine 
1015,.Ct, 1089 
U.S,.Tex, Mar 04,1981 
Court Docs 
Vacating Judgment 608 F.2d 563 


U.S. Supreme 
Court 


647F.2d513 
Sth Cir.(Tex.) May 29 * 
Remand from 101$.¢¢,1089 


~ Burdine yv. Texas Dept. of Community Affairs 
608F.2d 563 
_Sth Cir.(Tex.J Dec1?, 
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cite for sore eyes. 


New Graphical KeyCite, only on Westlaw. 
Click, view, and comprehend a case’s direct history, quickly and easily. 


Combing through the text history of a case to get the total picture can take time 
and be tough on the eyes. But now, Westlaw” gives you the option of a graphical 
view, SO you can quickly comprehend a case's direct history. New Graphical 
KeyCite” visually depicts how a case has moved through the court system. And just 
like the text history, the cited documents are all linked in Westlaw. 


To see how it works, just click the icon next time you're KeyCiting 
a case. Your eyes will appreciate it. 


Westlaw. 


© 2005 West, a Thomson business L-313177/6-05 
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